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GOVERNMENT NOTICE NO. 4 OF 2003

LABOUR CODE (CODES OF GOOD PRACTICE) NOTICE 2003

Pursuant to section 240 of the Labour Code Order 1992', and after

consultation with the Industrial Relations Council 1,

CLEMENT SELLO MACHAKELA

Minister responsible for Employment and Labour, make the following

' Notice.

' NOTES ON THE CODES OF GOOD PRACTICE

What is a code of good practice?

rovides that the Minister may publish
ltation with the Industrial Relations 3
hat is called ‘soft law’. This means

Section 240 of the Labour Code p
codes of good practice after consu

Council. A code of good practice is W
that the provisions of the code do not impose any obligation on any person.

They constitute policy or best practice — in other words what is expected of
a person. The code of a fair procedure describes the kind of practices that
are expected of an employer before dismissing an employee. It gives
' content to the meaning of a “fair procedure’. An employer may depart
from the provisions of the code but if it does so it will have to justify why

it did so.

The arbitration and conciliation codes are generally directed to an
arbitrator or conciliator.  They are directed to a decision-maker and
constitute official executive policy. But no decision maker under
administrative law may fetter his or her discretion. Accordingly, a
conciliator or arbitrator must take all relevant facts and law into account,
including the codes, before making a decision and may depart from the
official policy if the circumstances justify a departure. In other words, like
codes, the policy must be flexibly applied. The publication of policies is
permissible under administrative law. The publication of these policies
after tripartite consultation is a step to improving transparency and

consistency in decision making.

=



Introduction

l. ()

TERMINATION OF EMPLOYMENT

This code deals with some of the key aspects of termination

of employment. It is intended to assist users of the Labour Code.
It is designed to assist by -

(3)

(a) summarizing some of the provisions of the law, both
statutory and the common law;

(b) providing guidelines on good practice in applying
the law or exercising any rights in terms of the law.

This code is intended to assist-

(a) employees and the ir rade unions:
(b)  employers and employers™ organizations;
(c)  conciliators and arbitrators who have to apply the

law: and

(d) the presiding officers and assessors of the Labour
Court and the Labour Appeal Court.

The guidelines relating (o termination of employment

should be followed. They may be departed from only il

there is good reason to ¢lo so. Anyone who departs from

them must prove the reasons for doing so. The following

kinds of reasons (Note thar this list is not exhaustive) miy

justify a departure from the provisions of the code:

(a) the size of the employer may justify a departure

For example, an employer with only one employee
may not be able (o apply all the provisions i
guideline 2 but thay employer must, nevertheless, pul
a charge to the e mployee and give the employee o
i opportunity toy “u,l,m,d

4)

(b) the nature of the employer’s business may require
stricter adherence to rules than may normally be the
case. A single breach of health and safety rules in a
dangerous working environment may justify more
serious disciplinary action than may otherwise be
the case.

(c) collective misconduct may justify a departure from
the ordinary procedural rules provided that the
employees are given an opportunity to answer any
charges against them.

The provisions of the codes may be varied by collective
agreement provided that no collective agreement may
remove a statutory right, for example such as the right to a
fair procedure before dismissal.

The key principle in the codes is that employers and
employees should treat one another with mutual respect. A
premium is placed on both employment justice and the
efficient operation of business. While employees should be
protected from arbitrary or other unfair action, employers
are entitled to satisfactory conduct and work performance
from their employees.

Kinds of Termination

2.

(b

Termination of employment includes several kinds of
termination —

(a) termination by agreement;

(b) automatic termination, for example the employer
dies or is sequestrated;

(¢) termination by the employee, normally called
Festgnution,

() termination by the employer, normally called

Alamiaanl:



(2)

The rules that regulate the termination of a contract of
employment often depend on the duration of the contract.
There are two kinds of agreed duration:

(a) an agreement to work for a fixed term. A fixed term
contract may normally terminates automatically on

the expiry of the period.

(b) an agreement to work without reference to limit of
time (normally up to retirement). This kind of
contract continues until it is terminated on notice.
All contracts that are not for a fixed term are
regarded as agreements to work until terminated on

notice.

Termination by Agreement

i (1)

(2)

(3)

(4)

A fixed term contract is a contract in which the parties have
agreed to the termination date in advance. The contract
terminates automatically when the agreed period expires
unless the contract provides otherwise. In some contracts,
the parties may agree that the contract will continue after
the date but in the form of a contract terminable on notice.

A fixed term contract will be deemed to be renewed by
default if an employee continues to work after the period of
the fixed term expires and the employer accepts the
employee to work. The duration of a contract renewed by
default will depend on the circumstances. It may be a
contract for another fixed term or one terminable on notice.
It will depend on the surrounding circumstances.

Note however that the failure to renew a fixed-term contract
in circumstances where the employee reasonably expected
continuity of employment, may constitute a dismissal.

Seasonal workers are normally employed on a fixed term
contract (i.e. for the season). The contract normally

D

Iu.mnn;n_lcs at the end of the season. If a seasonal worker
works for the same employer for several seasons -

(a) l‘hc employee’s service is deemed to be continuous
for the purpose of severance pay;

(b) lhe.employce accrues a right to severance pay for
periods actually worked; and

(c) the failure to renew the fixed term contract at the
commencement of the next season in circumstances
where the employee reasonably expected c.‘onlinuill
of employment, may constitute dismissal. ’

If an employer and an employee agree to terminate the
contract, the contract terminates in accordance with the
agreement. For example, a redundant employee may agree
to voluntary retrenchment on an agre>d package fr i
specified date. P o

Automatic termination

4.

(1

(4)

A contract ofemp[pymem terminates automatically on the
death or sequestration of the employer.

Unless the‘ contract of employment provides otherwise. a
contract of employment terminates automatically wheﬁ l‘h::
employee reaches the agreed or normal age of retirement
In ()lhgr words, it is an implied term of a contract terminabl
on notice that the contract terminates much as a fixed \
does on retirement. ) e

lt.no retirement date is agreed, the normal retirement ace
will be lmpli.ed from the employer’s practice in the past a‘u:d
the. practice in the industry. In most industries. the n;)|':11-|i
retirement age is between 60 and 65 years of uge‘. ‘

If the employee continues to work after reaching retirement
e 9 ‘ i Tal T L] .
age, the contract is renewed and the normal rules of



Resignation

J, (1)

termination ol employment apply, unless the employee and
the employer agree (o something different.

If an employee has agreed to a fixed term contract, that
employee may only resign if the employer materially
breaches the contract. If there is no breach by the employer,
the only way that the employee may terminate the contract
lawfglly is by getting the employer to agree to an early
lermination.

A man‘zria] breach means a serious breach that goes to the
core of the contract. The following are examples of conduct
that amounts to a material breach of a contract of
employment:

(a) the r.cfugal to pay wages may justify the summary
termination of the contract by the employee.

(b) verbal or physical abuse or sexual harassment may
also justify summary termination of the contract:

(c) unfair discrimination may also justify summary
termination.

If an employee has agreed to a contract terminable on
notice, the employee may resign -

(a) by giving notice of termination; or

(b) without notice, if the employer has materially
breached the contract.

(c) A material breach means a serious breach that goes
to ‘the core of the contract. For examples :f a
serious breach, see the examples given above in
respect of the cancellation of a fixed term contract.

=

(5)

Section 63 of the Labour Code  prescribes the period ol
notice that an employee must give.  An employer and

employee may agree to longe notice.

If the employee does not work the period ol notice, the
employee must pay the employer the equivalent ol the
remuneration that the employer would have paid o the
employee if the employee had worked the notice.

Forced resignation or constructive dismissal

6. (1)
(2)

(3)
Dismissal
7. (1)
(2

If an employer makes continued employment intolerable
leading to the resignation of the employee, that resignation
may amount to a dismissal. Resignation in these
circumstances is often referred to as constructive dismissal
A resignation in these circumstances will constitute a
cancellation of the contract as a result of a material breach
of the contract by the employer. Notice need not be given

in these circumstances.

A dismissal in these circumstances will normally be untai
The rules of fair dismissal will apply.

An employer may dismiss an employee if the cmployer
(a) complies with the provisions of the contract;

(b) complies with the provisions of the Labour € ‘ode
concerning notice and severance pay.

(c) follows a fair procedure: and
(d) has a fair reason for the dismissal.
If an employer has employed an employee on a fixed term

contract, the employer may only dismiss the employee
before the expiry of the contract period it the employee



(1)

(1)

(5

(6)

(7)

()

materially breaches the contract. If there is no breach by the
employee, the only way that the employer may terminate
the contract lawfully 1s by getting the employee to agree to
carly termination.,

A material breach means a serious breach that goes to the
core of the contract.

The following are examples of conduct that amounts to a
material breach of contract of employment: a refusal to
work: theft; fraud; gross insubordination, assault on co-
employees etc.

The fact that an employer may dismiss an employee before
the expiry of the fixed term does not mean that the
employer does not have to follow a fair procedure or have a
fair reason, although a material breach is more often than
not a fair reason to dismiss. It does not mean however that
a fair reason is necessarily a material breach. Operational
requirements may amount to a fair reason but it does not
permit the employer to terminate a fixed term contract early
without the agreement of the employee.

If an employer has entered into a contract of indefinite
duration with an employee, the employer may dismiss the
employee -

(a) by giving notice of termination; or
(b) without notice if the employee has materially

breached the contract.

Whether the employer dismisses on notice or without
notice, the employer must still follow a fair procedure and
have a fair reason. although a material breach normally
amounts to a fair reason.

Section 63 (1) of the Labour Code prescribes the period of
notice that either party must give. An employer and
employee may agree to longer notice.

-—

-

(9)

(10)

(11)

(12)

(13)

Section 65 of the Labour Code states when and how notice
must be given.

If the employee does not work the period of notice, the
employee must pay the employer the remuneration that the
employer would have paid if the employee had worked the
notice.

Sections 76 to 79 of the Labour Code regulate matters
associated with termination such as severance pay, payment
of all outstanding monies and certificates of employment.

In certain circumstances the following may constitute a
dismissal:

(a) a forced resignation or constructive dismissal;

(b) the failure to renew a fixed term contract if there was
reasonable expectation that the contract would be
renewed.

(¢) In order for a resignation to constitute constructive
dismissal, the employer’s conduct must make continued
employment intolerable.

(d) If a fixed term contract is not renewed, the employee

must demonstrate that there is an objective basis for the
expectation such as previous renewals, employer’s
undertakings to renew etc. Although the contract may
provide that the employee accepts that there i1s no
reasonable expectation of renewal, such a provision is not
conclusive of the matter. It must be viewed as a factor
together with the other relevant facts and circumstances
of the case.

A reason is valid if it can be proved. In other words a
dismissal will be unfair if the employer is not able to prove
the reason for the dismissal, For example, if an employee is



(14)

(15)

(16)

(17)

(18)

(19)

dismissed for theft but the employer cannot prove that the
employee committed the theft, the dismissal may be unfair,

The burden of proof lies with the employer. It is sufficient
for the employer to prove the reason on the balance of
probabilities. This means that if there are two Opposing
versions, the one that is the more probable constitutes proof.
Determining which of the contending versions s the more

probable depends on the facts led and the inferences drawn
from those facts.

A fair reason for dismissing an employee depends on the
kind of reason and seriousness of the reason.

Although this list of the Kinds of reasons that are normally
considered fair is not exhaustive, it is unlikely that a reason
other than one of the following wil] be considered fair:

(a) employee misconduct related to employment:

(b) employee incapacity, whether performance or health
related;

(c) the unsuitability of a probationary employee at the

expiry of the probationary period:
(d) the operational requirements of the business.

The reason must not only be one of the kinds of reasons
considered fair but the reason in a particular case must be
sufficiently weighty to justify dismissal.

There are certain reasons that are considered by the Labour
Code to be unfair. They are listed in section 66 and Part
XV of the Labour Code.

Before an employer dismisses an employee, the employer
Must process the dismissal fairly. In principle this means
that the employer must -

!

8.

(20)

(21)

(1

i) (4] N \l'll [ ! '\ll ."1""'. “] ”ll
(.I] lI'_l\u'l.' ”“ ICasons | I lhl ' [

cmployee before making the l|ll.‘L'lHItll.l.|IU lllh;lt]:rl‘]“w

(b) give the employee an opportunity to nfptlnlu‘ . :
reasons before making a decision (o (]lﬁl]ll;sx‘, ‘

(¢) permit the employee to be rcprcss'nlct! ‘”,]]-:‘::.“m[i\,l. .
proceedings by a workplace union repre:
co-employee.

These three elements of a fair ])I'()CC('LII‘CIIJ‘II‘J)’/ Ultnt.'ﬂ;l'_lll.\ltl"li
effect to in different ways. Many m”itfllﬁn l.llr:ltnl e
contain detailed dismissal procedures. l'[i\)\l( LI(_. m.v s
do not depart from the [hrcc_cicmcnls, (.I(')m!'rimwﬂh o
those agreements will constitute compliance

statutory right to a fair procedure.

for dismissal will also call for

o iffer ‘easons _
e fair procedure for

different kinds of pmce‘durcs.. A ol g
dismissing an employee for misconduct may
lsl “‘ 3 1 el . » LT ‘)ll
from what is fair in respect of dismissing an employec
rc . ‘ 41 B
" incapacity or operational requirements.
grounds of incapacity or operation: ]

Probationary employees

3 1 ar : ey 1.
It is advisable to make the contents of this part of the code
is advis: :
known to the employee.

1 Al 1 Irel . NaTLl . g ;III
Subject to what is stated in a collective agreem nt |
e - “probation to
em[floyee may be required to serve a period of probat : o
1 S p- » 3 o III
enable the employer to make an informed assc .a-qn;. -
i » job ¢
whether the employee is competent to do the |
suitable for employment.

The period of probation should be of a l'IL‘ilhnllill::il' :::1‘;"1:;
usually three and sometimes up lu_Im.ul |'|‘ml|;w \.m”.(h‘m\‘
regard to factors such as the nature of the |ln .. b
rc:uircd. ete. The period may be extended by agree .

' nonths
A pertod of probation may not Tast longer than |n|l|l lJr L

e i
unless the Labour Commissioner approves in wiiting

section 75 of the Labour Code)



(&)

()

(/)

(¥)

(9)

An employer w 18
o | ”_\at[I who wishes to extend the period of probation
an employee : i it l
=, g [ “_VLL mus! apply in writing to the Labour
sstoner, stating the reasons for the extension

The applicati

(‘|I‘L .HI![.)_hmllnn must be submitted to the Labour
ommissioner at least 2 to 4 weeks prior to the laps : f

statutory probationary period. sl

The L: : iSsi

“.t} l.,‘ tbour Co‘mmlsmoner may grant leave to extend :

probationary period in the following circumstances: )

(a S , :

) I]I thlc Commissioner is satisfied that the nature of
tiu, Job requires a longer period of assessment to
determine the suitabili : mipl

suitability of the
probation; lovee on
]I!" It is lhe‘t.u.stom and practice in the industry that a
¥ . % K ~ . - ‘ ‘
onger period of probation is required for the job;
(©)  ow i ; :
If l]]_c. Commissioner is satisfied that the employer
re( e TR . Ay g o
: ‘\]uum a longer period of probation in order t
assess the employee. ’
The contract must state -
(a)  that the employee is on probation: and
(b)  the period of the probation.
Wiiives thooed , ;
uring the period of probation, the employer should -
() ior >y
‘mnnllt?ﬂ dqu evaluate the employee’s performance
and suitability from time to time:
(b)

Il::u;"l[d::il‘] [l:t: ‘-';::Plivycc at regular intervals in order
e : % “1[_1 oyee of the evaluation and to
i guigance if necessary. The guidance ma
entanl nstruction, training and counseling ( ]y
employee during probation. g 1o the

(X

(1)

(1)

(12)

(13)

(14)

If at any stage during the probation period, the employer 1s
concerned that the employee is not performing to standard
or may not be suitable for the position, the employer must
notify the employee of that concern and give the employee
an opportunity to respond.

It is not unfair to dismiss a probationary employee if -

(a) the employee has been informed of the employer’s
concerns;

(b) the employee has been given an opportunity 10
respond to those concerns:

(c) the employee has been given reasonable time 10
improve performance or correct behaviour.

If a probationary employee 1S dismissed for any other
reason, the normal rules of fair dismissal apply.

A probationary employee 18 entitled to be represented by a
fellow employee or workplace union representative.

The employer must inform a probationary employee who 1s
dismissed that if the employee disputes the fairness of the
dismissal. he or she has the right to refer a dispute in terms
of the Labour Code within the prescribed time period.

Disciplinary rules

9.

(h

(3)

All employers should adopt disciplinary rules that establish
the standard of conduct required of their employees.

The form and content of disciplinary rules will obviously
vary according 10 the size and nature of the employer's

business.

In general, a larger business will require o more formul

approach to discipline.  An employer’s rules sl crente



certamty and consistency in the apphication of discipline,
This requires that (he standards of conduct are clear and
made available (o the employees in a manner that is casily
understood.  Some rules or standards may be so well
established  and  known  tha It is  nol necessary (o
communicate them,
Discipline should be corrective. This approach regards the
purpose of discipline as a means for employees to know and
understand what standards are required of them. Efforts
should be made to correct employee behaviour through a
system - of  graduated disciplinary  measures such as
counselling and warnings.

Formal procedures do not have to be invoked every time a
rule is broken or a standard s not met. Informal advice and
correction is the best and most effective way for an
employer to deal with minor infractions of work rules and
discipline. Repeated misconduct wil] Justify warnings,
which may themselves be graded according 1o degrees of
severity. More  serious infringements  or repeated
misconduct may call for a final warning, or other action
short of dismissal. Dismissal should be reserved for cases
ol serious misconduct or repeated offences.

Fuleness of the reason

()

Any person who is determining whether dismissal for
misconduct is unfair should consider:

(i) whether or not the employee contravened g rule or

standard regulating conduct relating to employment:

(h) i1l a rule or standard was contravened, whether or not

(1) the rule is a valid or reasonable rule or
standard;

(1) the rule is clear and unambiguous:

e S

(2)

¢ rasonab
(i) the employee was aware, or could reasonal lly
be expected to have been aware, ol the rule
or standard,

(iv)  the rule or standard has been consistently
applied by the employer: and

(v) dismissal is an appropriate sanction for the
contravention of the rule or standard.

‘opriate ISmiss an
Although it is generally not appropriate llr': d'lmll':'im :
o 1 fence, dismissal may be justifie
o a first offence, dismissa ]
employee for a firs . k. . ed
thepmii‘!conduc( is serious and of such gravity that it G:;.l:\l(,“"
' ‘ . - . i o I .I(
continued employment relationship intolerable. o
being exhaustive, the following acts have been .L("].M“'l
by tl:{: courts to be sufficiently serious to justify dismiss

(a) gross dishonesty:

(b) willful damage to property;

(c) willfully endangering the safety of others;
(d) gross negligence;

' erson associated
(e) assault on a co-employee or any person associ
with the employer; or

(f) gross insubordination.

In determining whether or not dismissal is the appropriale
n g aest
sanction, the employer should consider

i duct i > " past

(a) the gravity of the misconduct in the light of | :

’ ; [ s of the rule, the nature o

infringements, the strictness of the IlI|L.I1|'IL n |luI :

the i(?h health and safety and the likelihood «
repetition;
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(l‘ 5 .1 T v oy 2 [
) the circumstances of the employee such h
employee’s i ‘ ping
%I‘Eic gxe(; r.s c‘mpm?‘nem record (including length of
. >, previous disciplinary rec o
. record) 'Son:
circumstances. ’  sad et

The em :
comi~;[f3n[t):0ycr il il'pp]y the sanction of dismissal
N'lr]{g‘d | y with the way in which it has been applied to\l‘h
S it - ; e
hc[wce:: [i[hcr employees in the past, and consistently as

0 or more employees S ‘

do s who varticin: .

misconduct under consideration pAIcIpils i e

Fair procedure

(1

(3)

(4)

(5)

(0)

(7)

A x R =
Cnr: 1[nvebtfgdt10n should normally be conducted by the
0 LA a1
. ‘p . \)fer to ascertain whether there are erounds
1smissal before a hearing is held s 10

The em - .
S [;l(?yel should notify the employee of the allegations

g a form and language that the employee c: mns
understand. yee can reasonably

The e ‘ [
- mployee should be entitled to a reasonable time t
© cmp QU sonable 0
uni(;: 4 response and to seek the assistance of a trad
n representative or fellow employee o

The hearing should b 1
i tit;ne_ ¢ held and finalized within a

Thf.‘ cmp]O , 5 "
yee should be given :
hearine to res . = d proper opportunity at
iring to respond to the allegations and to lead ly at the
necessary. ead evidence if

If an en e <
e em l‘pIO)‘/ce unreasonably refuses to attend the hcaritio
" ployer may proceed with the hearing in the abs g
of the employee. e absence

After the enqui
cr % 2
it quuuy. ’th employer should communicate the
aken, and preferably furni
e en, ably furnish the employee wi
written notihication of the decision g ikl

4

(8)

9)

(10)

(1)

(12)

a trade union reprcsenlativc or an

Discipline against
ade union

employee who is an office-bearer or official of a tr
should not be instituted without first informing and

consulting the trade union.
If the employee is dismissed, the employee should be given

the reason for dismissal and reminded of any rights to relen
a dispute concerning the fairness of the dismi

Directorate.

ssal o the

In exceptional circumstances, if the employer cannol
reasonably be expected to comply with these guidelines, the
employer may dispense with pre-dismissal procedures.

should keep records for ecach employee

disciplinary transgressions, the
the

Employers
specifying the nature of any
action taken by the employer and the reasons for

actions.

In case of collective misconduct, it is not unfair to hold a

collective hearing.

Performance standards generally

12. (1)

An employer should stipulate standards of work. Some
standards are self-evident or can be inferred from ¢t
and practice. Others need to be stated in the contracts ol
employment or in manuals and brought to the specihic

attention of the employees.

ISLOn

It is important in determining the fairness of a dismissal ol
poor work performance tha the performance standard 15 not
only reasonable but known by the employees.

Fairness of the reason

13. (1)

Any person who determines whether a dismissal for poot
work performance is fair should consider
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(a) hether or noy the employee failed to meet
performance standard:

(b) whether  the employee wayg aware, or could
reasonably be expected (o have been aware, of the

required performance standard;

(c) whether the performance Standards gre reasonable:

(d) the reasons why the employee failed to meet the
standard:
(e) whether the employee was afforded a fair

Opportunity to meet the performance standards.

(2) Although the employer has the managerial prerogative (o set
performance standards,  the standards  may oy be
unreasonable.

(3) Proof of poor work performance s question of fact 1o pe

determined on 4 balance of probabilities.  This can be
difficult if the employee’s tasks are NOL capable of precise
Measurement or evaluagjon. The burden of proof lies with
the employer ang that is why it i important for he
employer to €ngage in a process of assessment and appraisal
with the employee before dismissal,

Filr procedure

I (1) The employer mus; give appropriate guidance, instruction
or training, if necessary, to an employee before dismissing
the employee for POOr work  performance. What g
dppropriate wil] depend on the circumstances of each case.
For example, 4 highly skilled employee may not require
Ietraining.

(2) The employee must pe g1ven a reasonable time (o improve.
What is reasonable will depend on the nature of the job, the
EXtent of the poor performance, statys of the employee,

29

’ ] rformi ¢ l'i'('lllil.
[ ] 'e’s past performanc
“service, the employee’s |
length of service,

ele.
[ satisfactorily, the
It the employee continues to perform unmll:.‘s_l lllilt‘ nﬁw "
(3) employer must warn the employee that he or ”L.-l ,“;{\.— >
;I'“p 'sycd if there is no improvement. An opportunit
iIsSmiss ; rove
improve may be dispensed with if -
the employee is a manager or senior Cmp[“fw
4 e l - e g ) . 5 ] .I
v hose knowledge and experience qualify him n: ‘|
. ] ' g
:’V judge whether he or she is meeting the standar
0
set by the employer.
i i at i1s required 1s so
(b) the degree of professional skill that is ][:‘LL:U"L:] e
i S ses of the smalle:
i é - tial consequences ¢ .
high that the poten . Sahrlos
degarlure from that high Standurfi are 5o .*»um‘u‘: o
vle)n an isolated instance of failure to mee
e ‘ o ol e 10 3
standard may justify dismissal.
I igati >stablish the reasons for
' stigation to establis
should be an investig
(4) There s

- investication may
the unsatisfactory performance. That II1\«L.'-[I];: il ' ooy

€ Rl . -eason for the employee’s p

5 or the emj
at - part ot the reason , I
veal that all or p . . . se. That woulc
- ‘mance 1$ not the fault of the cm[’m_yu' aoainst
performance i airness of any action taken agains
have a bearing on the fairness of ¢

the employee.

Incapacity, Incompatibility

[ air reason for termination.
1 Incompatibility constitutes a fair reason for te
IS‘ i There are two types of incompatibility:
is or her work due
(a) unsuitability of the employee to his or her v
u : ‘ = 2 = .. o
to his or her character or disposition;
“ ¢ in hi o work
(b) incompatibility of the employee in his or he

clates by with co
environment in that he or she relates badly

' » who e
mployees, clients or other  persons
e S,

important to the business.



9)

(10)

it im;c.l:[.:li\l; ..-[-h:;u}l)mllt.‘g;y Incapacitated, the employer
J 0ssibilit securi
y of securing alternative

employment, and ad

of the emplo
yee to accommod
ate
An employer ey
emp!oyee’s duties only after
possible to adapt his or her wor

If the employee is incapac
employer must consider -

(a)

(b)

(a)

(b)

or duties cannot reasona
dlsabil.i[y, the employer must

any suitable alternative work. §
depend on the circumslances’,

das -

(a)

(b)

apting th ies [
pung the duties or work Clrcumstances

1ployee’s disability.
‘ sider adapting an
it ‘has found that j IS not
k circumstance.

should generally con

ltated in a limited degree, the .

removing those duties ¢

. he ;
and if possible adding | employee cannot perform

€8s onerous tasks:

adapting the work en

daptin vironme ace
dlsabm[y_ nt to accommodate the

(¢) the employee's ability to adapt to a changed working

cnvironment,

Although an employer is not obliged to create a job for the
employee, a vacancy which the employee could fill with
training should be offered to the employee.

No employee should be dismissed merely on the basis of
HIV status. HIV infected employees should continue to
work under normal conditions in their current employment
for as long as they are medically fit to do so. If HIV
infected employee  cannot  continue  with normal
employment because of HIV related illness. the employer
must endeavour to find alternative employment without
prejudice to that employee’s benefits. When an employee
becomes too ill to continue in employment, the provisions
of this code or any collective agreement dealing with
incapacity on grounds of ill-health must be applied.

Fairness of the procedure

COSL, practicality and ¢ '
Practicality and convenjence of such steps : and
| § 0 (D
cause of 1
ks etnf:;]cmployce S Incapacity (more onerous
oyer where incapaci l
) lo acit ‘
work-related Injury or illness) P e a g

bly be adap{ed o accommodate the
consider the availability of
uitable alternative work will

and may include such factors .

whether the Incapacity was due to a

illness or injury; Horkerelated

the employee’s i ) ’
ployee s experience and qualification:

The employee must be consulted in the process of the
investigation and must be advised of all the alternatives
considered. The employer must consider the alternatives
advanced by the employee and. il not accepted, motivate

why.

The employee is entitled to be represented by a workplace
union representative or co-employee in the consultations.

The employee should be given a copy of this part of the
code at the commencement of the consultations.

Unprotected Strikes

Participation in a strike that does not comply with the
provisions of Part XIX of the Labour Code is misconduct
that may justify dismissal.  The substantive fairness ol
dismissal in these circumstances must be determined in- the

light of the facts of the case, including
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(a) the seriousness of the contravention of the Labour
Code and the attempts made to comply with the
Labour Code;

(b) whether or not the strike was in response to
unjustified conduct by the employer;

(c) whether the parties have made genuine attempts to
negotiate the resolution of the dispute;

(d) whether the employees have been given an
ultimatum. Prior to dismissal the employer should,
at the earliest opportunity, contact a trade union
official to discuss the course of action it intends to
adopt. The employer should issue an ultimatum in
clear and unambiguous terms that should state what
is required of the employees and what sanction will
be imposed if they do not comply with the
ultimatum. The employees should be allowed
sufficient time to reflect on the ultimatum and
respond to it, either by complying with it or rejecting
it. If the employer cannot reasonably be expected to
extend these steps to the employees in question,
such as where the employees/their representatives
have refused to meet with the employer, the
employer may dispense with them:

(e) the manner in which the employees have conducted
themselves during the strike —

(1) whether the strike was conducted in a
peaceful manner or accompanied by violent
behaviour of the employees:

(i) whether the viability of the business is
seriously placed at risk.

(2) The employer may not discriminate between the striking
employees by dismissing some of them or, after having

% S

If however the
{ on grounds ol
as picket

instating some ol them.
in treatment 1s hased l
misconduct such 8 P :
(o property, the difterence

dismissed them, re
reason for difference o
participation n .M.“M u.. a quc
violence or malicious damag

may be fair.
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The obligations placed on an employer are
and substantive.
parties, in the form of 2 joint problem-solving
reach agreement on -

(a) alternatives 1o dismissals such as transfer to other

Jobs, lay off;

(b) criteria for selecting the employees for dismissal
such as last-in-first-out (LIFO) subject to special
skills and affirmative action.

(¢) steps to minimize the dismissals such as voluntary
retrenchment packages, carly retirement etc:

(d) conditions on which dismissals take place such as
the timing, severance pay etc:

(e) steps to avoid the adverse effects of the dismissals

such as time off to seek work. social plans etc.

In order for this to be effective, the negoti

ation process
should commence as 500N as

a reduction of the workforce
through retrenchment or redundancies is contemplated by
the employer so that possible alternatives ¢

an be explored.
The obligation to negotiate in good

faith requires that
negotiations begin as soon as a reduction of the workforce 15
contemplated :dind should be long enough for the union to -

() meet and report to employees:
(b)  meet with the employer: and

(€) request, receive and  consider all  the relevant
information to enable the (rade union to inform itself
of the relevant facts for the purpose of reaching
agreement with the employer on possible
solutions  and  if necessary.  find

employment in the business or elsewhere.

alternative
alternative

both procedural
The purpose of negotiation is (o permit the

exercise, to

|

The ¢ urgent the need by the business 1o I't‘\'ll.ﬂllii (o th
son !"‘ '”““‘w“!l--g rise 1o any contemplated termination 0
!“::‘l::::‘\’llﬁl‘lﬂ. the more truncated the .“T}I‘:“-lI::::::.“],dl‘lll::,l:1:
might be. Urgency may not, Ijmlx'vvm. \Il- 1:
failure to commence the negotiation |m(u);. H”“. o
reduction of the workforce was likely. £ .l lsopiian
the parties who are required o reach El;!lftflli.lltll“l. s
as soon and as frequently, as may be practica

negotiation process.

as SO0Nn N

Selection criteria
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(h) a time limit on preferential re-hiring should also
ideally form the subject of agreement between the
employer and the union.

(2) It the above conditions are met, the employer must take
reasonable - steps  to inform the employee, including
notification to the representative trade union, of the offer of
employment.

COLLECTIVE BARGAINING

Introduction

b
b

(1) The purpose of this code is to guide employers and trade
unions on how they should exercise their rights and give
effect to their obligations to bargain collectively. It is
designed to assist them by —

(a) summarizing the important provisions of the law: and
(b) providing guidelines on good practice.

(2) Collective bargaining is one of the fundamental policies
promoted by the Labour Code. It is through the collective
prevention and resolution of labour disputes that the
fundamental aims of the Labour Code are realized. Those
aims are the protection of employees from exploitation,
industrial democracy and industrial peace.

(3) To the extent that this code advances an interpretation of the
law, that interpretation is the policy of the Directorate and
will be applied by conciliators and arbitrators unless that
interpretation is reversed by a decision of the Labour Court
or Labour Appeal Court.

(4) The guidelines should be followed. They may be departed
from only if there is good reason to do so. Anyone who
departs from them may have to justify the departure. The
following kinds of reasons may justify a departure from the
guidelines (note that this list is not exhaustive) -

() the size of the employer may justity a departure
For example, an employer with only one employee
can hardly be expected to enter into a collective

ilgl‘t‘t‘llllﬁll[:

(b) the nature or location of the employer's premises
may justify special rules regarding picketing 1o
example a shopping mall or a workplace in which

the employees reside.

The provisions of this code may be varied by collective
agreement provided that no collective agreement iy
remove a statutory right.

Duty to bargain in good faith generally

23.

(1)

Section 198 A (2) reads — “An employer shall bargain 1
good faith with a representative trade union™.

i g ion is a registered trade n that
A representative trade union is a registered trade union |
represents over 50% of the employees cmployed by the

employer — see section 198 (1).

g’ i b L Y 'lIJ
If an employer or employers™ organization has recogniz
trade union -

(a) that employer or organization must bargain in good
faith with the union: and

(b) the union must bargain in good faith with the
employer or organization.

The duty to bargain in good faith includes a number of
duties -

(a) the duty to bargain itself;

(h) the duty to disclose relevant information;



(o apply in the presceribed

‘ . vill not have :
(a) the union A reain on i

_ 5 . « 1t withes to ba
C) the trade union’s duty to fairly represent all notice each and every time it wishes

employees in certain circumstances. subject;
(5) The failure to bargain in good faith is an unfair labour

richts  assoctated  with
| (b) £
practice.

tounon

there are many ancillary I8 o
recoenition that improve the stability ol the

organization in the workplace:
Recognition generally

clationship
a recognition agreement formalizes lh relationshiy

I:’t.l“'L\..“ dn L[I'IPIUH,I ot Llll[!lll\LI y] t'l...n“"/q”““]
[ld 1 I. tld (1] n ,5 | l] 1 l] I Cagl cl knl .
L 1

.- (¢)
24. (1) Recognition means that an employer or employer’s
organization recognizes a trade union as the collective

bargaining agent on behalf of an agreed constituency of e e e e

employees. B
(1) who the trade union represents .unl‘lml.l_ |
; is is eencrally called the
(2) There is no duty to recognize a trade union. The obligation et IE & el

is only to bargain with a representative one. It makes sense
however that once a trade union is representative for the
employer to recognize, it may enter into a recognition

bargaining unit:

2 . 10 1|
(11) what matters are to be the .\lll‘;]}uil ”t
| | | pati . IS 18 nerally calle W
agreement for the following reasons - A, W A ° dene
aerced bargaining subjects:
(a) it formalizes the relationship:
I | Lt ¥ i Lo Mol
(iii)  how negotiations are to bhe anlua_lul. 1 |
| : ovide for a negotiation g
(b) the procedure for bar gaining no longer becomes a T sl s s 1

statutory procedure but one that can be tailored to dispute procedure.
the needs of the employer;

An appropriate bargaining unit
(¢)  the employer can negotiate over the bargaining unit

in respect of which the trade union is recognized:

22 (h Since recognition is voluntary. what iy le‘:lt:!:':lzl:lL“,\':\llI I
o decided by the employer and trade union 1n ne
(d) the employer can negotiate on the matters in respect e
e (2) In some agreements, the trade unton is recoghize ll n e
: h of its members only. In others the trade union s recoy
(¢) the employer can negotiate such matters as the size ;

in respect of a particular constituency.
ol the union delegation. when and where meetings :

take place. the procedure for itiating negotiations

| Juded moa
(3) Generally speaking. management is - not 1 lude it
‘ l nanemen
S bareainine unit.  This does not mean that 1 \ y
I or \ ade mly that the unon s i
not belong to trade unions, oni it 0
wnized  as representing them  for (he  purpose
- = colled i wothal managers
(3) [t makes sense for the trade union in that - ning hep (ol S

collective bargaiming,

\ | il i
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| I | L\ " ”\ wWnet 1 ll ‘ .l ‘l]l Wil



(4)

that managers ¢ | '

. ll managers cannot form trade unions of their own - it
us vans  th e .

.I. IIIIL ns that lllu managers should not represent the
cmployer in negotiations 1f they have an interest in the
outcome of the negotiations.

The tollgwing factors have been identified in order to assist
trade unions, employers, and conciliators in determinin. a

appropriate bargaining unit for the purpose of collf:cgt'd'n
bargaining. The factors are not exhaustive. The factors ar::\-’3

(a) the wishes of the parties;
(b) the bargaining history of the parties;

. : -
(c) []1? chrenl.of union organization at the workplace
and in the industry generally;

q ‘ T ;
(d) cmployee similarity of interest. If the employees in
the bargaining unit share the same interests, for
angm]c. similar terms of employment or similar
conditions of work, that points 51 4
‘ 3 Ints to a single bargaini
unit; i R

(e) the geographic location of the employer. For
cx‘ump]c. i an employer has several sepafate blacew
of w.o‘rk close together, that points to a single unii
But if the places of work are far away from cach.
other or in different towns, that points to separ:
bargaining units; o e

(f) the nature or the employer’s business and its
nrgamzaugnui and decision-making structure Folr
example. if there are separate workplaces ar;d the
terms and conditions are left to the discrc[}on of the
managers  of those workplaces, that points to
separate bargaining units. If, however, the decifl\'ions
:ll:itlmadi_ at Head office, that fact points to a single

A single factor is seldom delinitive, A factor points (o

certain conclusion rather than determining it, For example,
a retail employer may have shops in different towns, The
fact that they are in different towns points to separate units
the fact that the employees share similar terms and

but
et that the decisions

conditions of employment and the |
concerning pay and conditions s made at Head ofhee may

point in the other direction.

|
Murgaining matters

0.

(h

(2)

The Labour Code contemplates that the issues that a trade

union is entitled to bargain about are the issues that form the
content of a collective agreement. The Labour Code defines
a collective agreement as a written agreement entered nto
between a registered trade union and an employers’
organization in respect ol any matter of mutual interest and
includes agreements on recognition, agency shops and
grievance, discipline and dispute procedures.

The concept of “matters of mutual interest” includes matters
that relate to the relationship between employer and
employee. Examples of matters of mutual interest are

(recognition,

(a) collective bargaining matters

organizational rights etc);
(b) terms and conditions of employment;

(c) the employment  related — CONSEQUENCES ol
technological ~ change, restructuring — or - 1e
organisation of the business including, for example,
the transfer of part of a business, sub-contracting o

outsourcing;

(d)  employment policies and practices (such as policies
on recruitment, promotion, training ete.);

(¢)  the termination of employment (dismissal etc.);



(3)

(5)

(1 grievance and dispute procedures:
(g) benefits:

(h)  any matter that has historically been an issue that the
employer has bargained with unjons in the past.

It should be noted that the concept of mutual interest iy

dynamic. Trade unions chgage on a much wider range of

issues than in the past.
contain - a  much  wider
predecessors. The fact that the certain issues have
historically not been the subject of collective bargaining
does not mean that they should on that ground be excluded
from collective bargaining in the future but the greater
involvement in employer decisions that affect employees
carries with it the additional responsibilities of co-operation
and confidentiality.

Modern collective agreements

Certain issues are not matters of mutual interest. For
example the terms and conditions of employment of
employees outside the bargaining unit or not represented by
the trade union are not matters of mutual interest. Certain
operational and managerial decision making powers of the
employer (called “managerial prerogative™) may also fall
outside the realm of collective bargaining.

Managerial prerogative is the right to make decisions
concerning the business without negotiating or consulting
the trade unions. If however the decision may have an
employment related consequence such as retrenchment. the
employment related aspects of that decision are matters of
mutual interest. The following are examples of the kinds of
decisions that may fall  within the ambit of managerial
prerogative -

(a) operational or managerial decisions such as —

(1) the decision (o mtroduce or close down i
product line or service:

range of issues than their

-

(6)

the decision to introduce new technology. ‘ !I
the new technology will make employees
and lead to retrenchment,  the
of that decision fall 1o be

(11)

redundant
consequences ‘ = o8
negotiated with the trade union. There ‘|

employers that consult trade unions on the

decision itself.

(b) employment related decisions such as -

(1) the decision to employ or prnnll'n‘l'(il :::
employee. Although cmplgymcnl po ILI‘L.'- nl ‘
recruitment and promotion  may ht,. l ¢
subject of collective bau‘gmnmg‘ the th,:f!sl!m:
to appoint a particular person is [|1l._3 du‘mqu
of the employer alone. If the appointment is
alleged to be discri1n?nalm‘y. lhcv lt‘uticl .ulm:a:ll_
may refer a dispute in terms of the Labou
Code.

(11) the decision to dismiss or d'iH.CI-Ph-I‘I:‘I_”'::
employee. Although the dl.“itl[ﬂl]hlly_'u‘llg. ..l
normally a matter thul. IS I]Cgull.llu.l..
decision to dismiss Is lu.n'lnully -.‘|".L-
employer’s decision. A trade union n‘luyl IIL k:.
a dispute to the Directorate under the Labou
Code;

151 ¢ iscretionary bonuses:
(ii1)  the decision to grant discretionary

Like its counterpart, matters of mu[ua? inu:ra:.s'l‘,I l'lwfim:.):;s:_
of managerial prerogative is dynamic ;nm'l.‘c 1[1‘:?3:.”“0 o
time. Some employers are Pl‘Cpalrcq o :\'I:III:..‘I‘Il.Ll 1. :u.'"m”
their prerogative powers in return for greater f:‘.‘"',t. l;,,i““
and responsibility. Some go so far as (o ;1‘|1|u.u|1 H

leaders as directors to their boards of directors,



Duty to bargain in good faith where trade union is recognized

27,

(1)

Once a trade union is recognized both the employer and the

trade union owe cach other a duty to bargain in good faitl
The failure to do so may be an unfair labour practice.

Bargaining in good faith requires the parties to have
genuine desire to reach agreement. The following conduct i+

consistent with such a desire -

(a)

(b)

(c)

(d)
(e)

()

respect for each other:
preparing  for negotiations, which includes
developing proposals or standpoints and securing

mandates for those proposals:

retaining a consistent delegation unless there are
good reasons to change the delegation:

attending meetings and on time:
motivating any proposals made;

considering proposals made by the other side and, if
not accepted, motivating why they are not accepted:

Bargaining in bad faith -

(a)

(b)

[t is an unfair labour practice to bargain in bad faith.
Bad faith is normally inferred from the conduct of
the bargaining parties in the negotiation process. It
is not any robust conduct that constitutes bargaining
in bad faith — it must be conduct from which,
without explanation, leads to an inference that the
party has no genuine desire to reach agreement.

Bargaining in bad faith may be inferred from the
tollowing conduct:

(4)

(1) breaching the provisions of paragraph (2)
dealing with good faith bargaimning:

(11) making grossly unreasonable demands:
iy refusing (o make CONCESSIONS;

(iv)  refusing 1o disclose relevant information

reasonably required for collective
bargaining;

(v) being insulting, derogatory or abusive 1l
negotiations;

(vi)  delaying negotiations without good causc;

1 i y eaconable  conditions  for
(vil) 1mposing unreasonable
negotiations o proceed;

-passing trade union. For example by
o ?r}rfl pl‘(]::;lgil:lge decisions before ncgnliuli‘:‘mx
ha\?e been exhausted or m‘uking nllct':
directly to the employees before dczuih}n ‘
has been reached. An employer may .lll.t'lu..
an offer that was rejected by the union in the
negotiations directly to 1ts -f.':mplnyc.c.s hlul.
only after deadlock. The ofler muy.uui" Ttl
more favourable than the employer’s fina

offer in the negotiations;

i agi i i strial — action before
(ix) engaging 10 industrie (. o
negotiations  have bcen_ exhaus

deadlock has been reached:

If a party bargains is bad faith, the mhcr._pifr!).’ lll\:id ;\:::
continue negotiations and its du?y to ncgom}c.‘ Ilh lh .‘.“““h‘
example, if an employer harg:-}njs in l?aafi‘ .if'” h')’}t;u['”“.
union may, subject to the provisions ol s.L}l.u.r,l 4k ok =
Labour Code or any collective agreement, initiate inau



action, I a trade union negotiates i bud fuith, the employer

may implement or make an offer directly to ity cmployees.
Deadlock
28. (1) Deadlock in negotiations is reached when negotiations are
exhausted. Negotiations are exhausted if both parties agree
orone of the partics declares deadlock after —

(@) it has genuinely sought
conducted itself in g
bargaining in good faith)
reasonable period:

to reach agreement (i.e.
manner consistent  with
but failed to do so after a

the other party conducts itself in 1 manner from which
it may be inferred it no longer wishes to continue
negotiating.  For example, if a party walks out of
negotiations.

(¢)  the other party bargains in bad faith. For example, if a
trade union representative abuses and insults the
employer representative in retrenchment negotiations,
the employer may terminate the negotiations and,
subject to the other provisions concerning termination
of employment and dismissal, implement the
retrenchment.

A party that bargains in bad faith may not rely on its own
conduct to terminate the negotiations and declare deadlock.
In other words if the innocent party does not declare a
deadlock,  the defaulting party may not implement its
proposals - nor engage in industrial  action  without
committing an unfair labour practice.

(2)

Duty to bargain in good faith where trade union is not recognized

29, (1

[Uis useful to discuss this duty in two situations —

(i) when a representative trade union seeks o enter into
acollective bargainmg relationship for the first time;

and

(b) where a representative trade union has }_wcn refused
recognition but seeks to negotiate a particular matter

of mutual interest with the employer.

Entering into a collective bargaining relationship for the first

time -
(a) if a registered trade union has not bargained with an
employer before, it must notify the employer ol 1ts
[ = e T 1 . g \ .
intention to represent the employees in collective
bargaining.
(b) the trade union must attach the following documents

to the notice -

(i) any written proof of the fact that it represents
more than 50% of the employees:

a copy ol its registration certificate; anc

(i1)

(1i1)  acopy of its constitution.

The notice requires the trade union to state wl_mi it mlullul.j
to bargain about. The trade union may hfu‘g;un ilhll'llll ‘.‘11‘1)
mullcrL of mutual interest. A matter nl‘ ‘muluul‘ Iflfkl.t.*l':
includes wages, hours of work and recognition. (‘I.'(‘).| a tu“
description of what is meant by hmuu'“-l]'-”;“.Llﬁi] .i:‘;:.
paragraph 26 of this Code.) Bul hccn'us'c this is 11‘1.‘ .”- o
that the trade union is representing cn‘np]loyt_c.? 0 ;.\
employer in collective bargaining. it is i'!d\"lhlill:ﬂl. _ti:nﬁ: )
recognition — a formal agreement recognizing the un;: ,,,
collective bargaining agent. Such an agreement mmn:?..l
that the union will not have to notify the CI1]]1|()3«¢:.I ‘tilll. 1
time it wishes to bargain on some matter. ("_WL ‘I ;{.
discussion on “recognition™ in paragraph 24 ol this Code
and the model recognition agreement.)



(4) The employer mus constder the notice and reply in writing
within 30 days.

The employer must advise the union that-

(a) it agrees (o bargain collectively with the trade union,
in which case the cmployer should propose a time,
date and venue for the first meeting; or

(b)

it refuses to do 80, in which

case the employer must
give the reasons for doing so

(5) There are only three acceptable reasons for refusing to
bargain collectively with a trade union at this Stage —
(a) the union does not represent more than 50% of the
employees. employee;
(b) the union is not registered; or
(c) the union’s constitution does not permit the union to
fepresent  the  employees. [n other words the
employees fall outside the scope of
the union’s constitution.

(6) If the employer’s reason for refusing to bargain collectively
is the union’s representativeness  that dispute may be
referred to the Directorate for summary determination by
an arbitrator. (s.198B of the Labour Code).

(7)

If the employer refuses to bargain collectively or fails (o
reply within 30 days, the trade union may refer the dispute
to the Directorate for conciliation. If the conciliation fails,

the dispute may be referred to (he Labour Court for

determination. (s. 226 (1) (b) read with 5.227 (5) of the
Labour Code).

ol wrest
Margaining on a particular matter ol mutunl Inte

s representative trade
I any employer refuses (o recognize o repre Wil
e S ' wertheless  reauire
nion. that trade union may neverthe lu.l.x ‘|I| ot
union, thi el ;
mployer (o bargain on any — specific ma
¢ ' j
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¥
(7) There ar
te are o GE Bas
Sl e tnlyh three acceptable reasons for refusing |
argain - collectively with a trade union — o
() the uni 2S Ne
t. union does not represent more than 50% of the
employer’s employees; L
(b) the union is [
he union is not registered: or
[L.} Y A - JP, ~ g i 2
the union’s constitution does not permit the union to
represent the employer’s
yer's employees. In other
e B yees. In other words
s fall outside the sc : I
mpl ol e scope s '8
constitution, ki
(8) If the ¢ :
L Lf e o =1 = - p: | 1
e np%n_\u:[ S reason for refusing to bargain collectivel
[-;-;f‘u, dtlnm;n S representativeness, that dispute may hz
>rred to the Directorate for ‘. :
: ate for summary determinatic
e v it s 1ary determination by an
()

If the employer ref
ployer refuses to bareain collecti .
reply within 30 days, (I -h“gd].n collectively or fails to
e n ays. the trade union may refer the dispute
e oo rectorate for conciliation. If the conciliation fails
Ispute may be referre ‘ S,
. ed to the L: .
determination. o the Labour Court for

Disclosure of information

i

(1)

The duty of

of the emplovyer in i

Mloyer to bare; i
P it al{) o l‘ug‘un in good faith entails the
o el : relevant iformation that is reasonabl
. ) & © the (rac : ‘ .

e s ‘l( ‘:Il‘ow the 'lmdc union to consult or huroailj:

ctively in respect of any labour matter o

A » e o -n v . - - . [ [] ‘ I
nemplo a oLl | (8] [
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prohibition imposed
sed on the emplover ;
order of court; BISHET S oyl s
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(c)

(d)

(¢)

i« confidential and, if disclosed, may cause material

harm to an employee or the employer:
is private personal information relating  to-an
employee, unless the employee consents 10 the
disclosure of that information;

es to disclose information on

if the employer refus
employer musl notily

grounds of confidentiality, the
the trade union in writing of that fact:

unless there is a collective agreement that provides
otherwise, in any dispute over the disclosure of
information, any party to the dispute may refer the
dispute in writing to the Labour Court.

The Court must -

(a)

(b)

(c)

(d)

(e)

()

determine whether the information is relevant;

if relevant, determine whether it is confidential or
private  personal information;

if private personal information, determine whether the
employee has consented to its disclosures

if confidential or private personal  information,
determine whether it is likely to cause harm to the

employee or the employer:

if disclosure is likely to cause harm. balance that harm
against the harm that the failure to disclose is likely to
cause the trade union’s ability 10 engage effectively in
consultations or collective bargaining:

if the balance of the harm fayours disclosure,
determing the form that the disclosure must take in
order to limit the harm likely to be caused to the
employee or the cmployer,
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(0)

(g)  before making any order to disclose, take into account
any previous breach of confidentiality.

If there is a breach of confidentiality, the Court may -

(a) refuse to make an order to disclose information even
if relevant and likely to affect the trade union’s
ability to effectively engage in negotiations or
consultations;

(b) order that the right to disclosure of information in
that workplace be withdrawn for a specified period.

Purpose of disclosure

(a) the object of disclosure is to make the process of
negotiation as rational as possible, to ensure good
faith bargaining and to develop trust between the
bargaining parties.

(b) [n order to be rational, the parties have to have
information in order  to  formulate  reasonable
demands or responses, substantiate those demands or
responses and to arrive at a realistic settlement.

(c) In order for bargaining to be in good faith, the claims
made in negotiations must be honest claims. If an
employer claims that it cannot afford the increase
d'cmunded by the union, there would be no way of
dcmnnstm!ing its good faith unless it permitted the
union or its auditor to determine the accuracy of its
claim.

Relevant information

(a) The employer is obliged only to disclose information
that is relevant if it -

(8)

(1) is reasonably required for the trade union to
effectively engage in  negotiations O
consultations;

(11) relates to that employer and concerns a
labour matter; and

(iii)  relates to a specific round of negotiations o1
consultations.

Information is relevant only if it is likely to influence the
formulation and presentation of pursuance of a trade union
demand or the conclusion of a collective agreement.  Fof
example, if in any wage negotiations the cmployer stutex
that it can afford the increase proposed by the union but il
will not agree to the demand, the disclosure of the
employer’s book is not relevant. If however the employer
claims that it cannot afford the proposed increase, the
employer’s financial position and therefore its books
becomes relevant.

Collective bargaining with an employer may range from
negotiations on a specific matter that affects one or a few
employees to extensive negotiations on an annual basis on
terms and conditions of employment affecting all
employees in the bargaining unit. The depth, detail, form
and subject matter of the information to be disclosed will
vary. It is therefore not possible to list all the items that
should be disclosed in all circumstances. The following
items are examples of the kind of information that may be
relevant in certain kinds of negotiations or consultations

(a) remuneration and benefits — reward policies and
systems; job evaluation systems and grading criteri,
earnings and hours analysed according (o grade,
department, workplace, sex, race, out-workers,
casual workers etc, giving if appropriate the
distributions and make-up of remuneration showing
any additions to the basic rate; the total wage bill:
details of fringe benefits and total Tabour Costs.



(9)

(h)

(c)

(d)

conditions of sepyice
redeployment, redundancy, training,

affirmative
action, and promotion:

appraisal systems: health,
welfare and safety matters:

performance — productivity
savings from increased prod
return on capital invested: sal
book.

and efficiency data:
uctivity and output;
es and state of order

labour force issue — ny

according to grade, de
race or

mbers employed analysed
partment, location, age, sex,
any other appropriate  criterion: labour
turnover; absenteeism: overtime, lay-offs: manning
Standards;  planned changes in  work methods,
materials, equipment of organization; avajlable

= policies on recruitment,

manpower plans; investment plans.

(e) ability to Pay — cost structure:
sources of earnings: assets; li
profits; details of government financial assistance:
transfer prices: Joans o parent or subsidiary
companies and interest charged.

These examples are not intended o fepresent a check list of
information that should be provided in all negotiations or
consultations. Nor are they meant to be an exhaustive list of

types of informatijon — other items may be relevant in
particular negotiatjons,

( ‘lml‘ldcnlialily

32,

(1)

Confidential information i

information that the employer
regards as confidential i ord

€r to protect its interests or the
interests of those associated with jts business such as its
employees, customers, suppliers, investors etc.  But the
information must not just be confidential, it must also be

information that if disclosed, May cause material harm (o an
A1atenal harm
employee or the employer,

gross and net profits:
abilities: allocation of

(3)

(4)
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Private personal information
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employment file. This information may include information
concerning  the employee's  financial — circumstances,
criminal record or health (e.g. HIV/AIDS or alcoholism).
This kind of information is private and personal. The
employer may not disclose it unless the employee consents
or an arbitrator requires it to do so.

Trade union responsibilities

34.

(1)

(3)

Trade unions should identify and request information in
advance of negotiations if practicable. In order to avoid
misunderstanding and cause unnecessary delays, trade
unions should —

(a) frame their requests for information in writing and
as precisely as possible;

(b) include motivation for the information taking into
account the matters raised in this code and the
provisions of section 46 of the Labour Code;

(c) give the employer sufficient time to prepare and
submit the information requested taking into account
whether or not there is likely to be a dispute over
disclosure.

The trade unions should keep the employer informed of the
persons who will represent the trade unions in the
negotiations or consultations.

Confidentiality is fundamental. It is of vital importance for
trade unions to respect the confidentiality of the information
disclosed by the employer in negotiations and to take all
reasonable steps to secure its confidentiality. This does not
mean that the trade union cannot pass the gist of this
information on to its membership in the process of the
negotiations but it must do so in a form that does not
compromise that confidentiality.

[Duly of fair representation

3

§S.

(1) If a trade union

. : e defined
is recognized in respect of a delme
who are not

[ at includes employees
unit that inclu P R

nion. the trade union must lmrgaqn_m .
loyees in the bargaining unil
It cannol

bargaining
members of the u
with in respect of all emp
faith in respect of al ‘
irrespective of whether they are members Or not.
do the following —

1 = N M T ; “1
(a) refuse to represent non-union members in gricvand
and disciplinary hearings;
(b) refuse to take up a non-union member’s case solely

because they are not a member;

(c) enter into agreements that favour its mt:m.hcrs‘ul llu;

nse of non-members. For example 1t II'Id:Iy‘ nn‘

2;?; to selection criteria in rctrcnchn'wnl that select
non-union members before members.

does not want the recognized or

@) il on to represent the employee, the

sentatl ade uni
representative tra nion to Ieprese
duty of fair representation is discharged.

STRIKES AND LOCKOUTS

Introduction

36.

(1) This code applies to employees, employers, trade unions

+H " ST B H l‘y
izations ; taken into account in
anizations. It must be
and employer organt

proceedings by conciliators, arbitrators and judges.

The code is intended to provide practical guidance On

v trikes and lockouts. The guidelines should be tnlluwtl-ldl.
They may be departed from only if there is good reason I«
doing so.

'« code advances an interpretation of the
T s exte at this code advances an i ‘ |
{3} Dodbacubiing policy of the Directorate ol

law. that interpretation 1s the

on | il be i «l b
Prevention and Resolution and will be applied by

Dispute



T SUBCHERONS and ardiratomn uinless that mterpretation is
reversed by a decision of the Labou Court or the Labour
Appeal Court,

Role of strikes and lockouts in collective bargaining

3P

(1)

(3)

The Labour Code promotes free collective bargaining as the
core  mechanism for employer and employees to resolve
matters  of mutual interest themselves without outside
interference.  The only exception is that in respect of
essential services of which compulsory arbitration resolves
disputes after negotiations have failed.

Although a measure of Jast resort, strikes and lockouts are
forms of lawfully sanctioned economic pressure in order to
resolve disputes of interest between employers and their
employees. A strike and a lockout are temporary
applications of pressure in the collective bargaining process.
Its purpose is not to unnecessarily damage the employer’s
business.

The object of a strike or lockout is to settle a dispute.
Accordingly a strike or a lockout comes (o an end if the
dispute that gave rise to it is settled. It may be settled by an
agreed compromise or a return to work. If an employer
withdraws a  lockout, the employees return  on  the
cemployees’ terms. If employees abandon the strike or the
strike is called off by the trade union, the employees return
on the employer’s terms. Either way. the dispute is settled.

Matters in respect of which a strike or lockout is permissible

18,

(1)

The subject matter of a lawful strike or lockout is limited to
disputes of interest only. Note that it is not permissible to
strike or lockout in respect of disputes of interest in an
essential  service. Those disputes must be referred (o
compulsory arbitration.

A dispute of interest is defined in the Labour Code. It is a
dispute concerning a matter of mutual interest to employees

(3

(4)

1 or words i
but does not include o dispute of right.  In other {

s ol di :a dispute
labour matter contemplates two types ol dispute: |
' . .
of interest and a dispute of right.

[ s a dispute arising from
A dispute of right may be described as a dispute arising lI o
. . - o . . . T L.
the breach or contravention of a law, umll.l.d” s
) 1 - =) 1¢ a3 Lh ..
employment or collective agreement. A ldn.spuiu :1[ ”W|m-|,
[ [ over a lc matter
er he ; a dispute over a labour |
on the other hand 1s a ; FJ0alls =
the employee does not have the right to. The distinc tion ¢ "
. B I TEIUSNEN W
be demonstrated by an example. If an employer refuse s
: Ispute o thy
ive an increase at the agreed rate, a disputc :wlu o
1 . » . \"l't W
?efu«;al is a dispute of interest and may oqu be reso et
industrial action. There 1s one exception 1o indi :” f"
i i ‘ se disputes of interest thi
[ sputes — those disp ‘
action over interest di _ : Pa—
are referred to arbitration in essential services ( y

agreement.
The following are examples of a dispute of interest.

ive & ) * the
(a) a dispute over a new collective agreement or |
d b
renewal of an agreement;

(b) adispute over what next years wages are going (o be;

3 . = ',I,l.
(c) a dispute over shorter working hours or highe
overtime rates;

(d) a dispute over a new retrenchment procedure  or
recruitment policy;

it g : *mployers
(f) a dispute over recognition from an employc
organization;

The above list is not exhaustive. It is illustrative only.
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Procedural requirements for lawful strike or lockout

(3)
39. (1) The Labour Code contemplates the following procedurc
before an employer may embark on 4 lawful lockout or
employees may embark o a lawful strike.
(a) The dispute must be referred to the Directorate.
(b) The Director wi]] appoint a conciliator who will (4)
attempt to resolve the dispute through conciliation
within 30 days of the referral.
(c) The conciliator wil] try and conciliate the dispute. ()
(d) If the dispute is resolved, the conciliator must issue a
report and reduce the settlement to writing. The
settlement should pe signed by the parties to the
dispute.
(e) If the dispute remaing unresolved for more than 30
days, the conciliator must issue a report that the
dispute is unresolyed. Note that this period of 30 (©)

days may be lengthened or shortened.

() The 30 day conciliation period js calculated from the

date that the dispute is referred. That period may be N
lengthened by 30 days

if the party referring the
dispute fails (o attend a  conciliation meeting,
The period may be shortened to the date of the
conciliation meeting if the other party fails to attend.
Nothing prevents the  parties to the (8)

dispute agreeing as between themselves to lengthen
the period.

(2) Al least 7 days notice of the commencement of the ;
strike or lockout must pe given. :

(2) The conciliator ret
dispute is settled and Mmust continue to t

ry and settle the
dispute by conciliation.

P

ains jurisdiction over the dispute until the 40. (D)

Once a dispute has been referred and Ilu.“ m.”:.lcld,l]l',l;::
requirements of sections 225 and 230 have |.'!Ull'l c :l]]ﬁmlll
with, either party to the Llis[‘llIlL‘llllily L‘n[l][‘l.l(..l‘lL.L flbul [ l‘”
action. In other words a trade union may st Il\f qu SI_‘F t,,,.,\,
a dispute referred by the cmplt'l_ycr and an L‘lllplllyllll‘\ i
lockout in respect of a dispute referred by the employees.

: ] e . * 3 il (I
It is possible to have a strike and a lockout at the same ;nn
If the employees engage in a partial stoppage, the employer
may institute a lockout in response.

The notice of commencement of .thc strike and qut'l?.!n‘ul ::m«.:
state the date and time of the strike or lockout. 'l ul. .“. l:|:(.
of the notice is to ensure tha_l the t_:mp]nyu .h.L.\W”.

opportunity to shut down the busmt?ss Wl[hm‘ll l.ln‘!:ft-l;;“j:
harm being done to it Accordlnglyi. Ilu,\ -hlil.l ;,L.\- m.“
commence at the stated time and date. If lI}f: ?l“ C u .““N
commence at the stated time and date, a fresh notice !

be given.

If the intended strike or lockout is to be intermittent, l!w
notice of the commencement of the strike or lockout may
include the dates and times of each stoppage.

If a strike or lockout is suspended and the cmllmlnym's return
to w‘ork a fresh notice must be given if the strike ol lockout
is rc'%un;ed. That notice must state the date and time ol the
resumption of the strike.

- » ' - . . . “|

The notice of the commencement of the .‘-.llll\t or locke tl

may be given before the conciliation period has gxpll;t

) » eI I3 . .

providedcthal the strike or lockout commences after the
expiry of the conciliation period.

Rules regulating the conduct of strikes and lockout

} esolve ispute, the

Before issuing a report ol an unresolved I.|Ihpllll.|. lIl

3 : cach agreeme ules 1o
conciliator should (ry and reach .|;.:mtmn|knn [
regulate the conduct of strikes, lockout and pickets,



(2)

I'he rules should address the following matter -

(a) the conduct of strike ballot:

(b) the actual noti :
tice of the ¢ . ; .
or lockout; commencement of the strike

(c) notice of th
e form or ch: -
lockout; hange in form of strike or

(d)  picketing;

( » = . 11
f) places, times and conditions for strikers or locked

out employees to ass
r s ssemble on the premis i
the strike or lockout: ’ s S

(2) appointment of representatives

g ) responsible  for
ensuring compliance with rules:

(h) security of
s y of the employer’s premises duri i
s y p ses during the strike
; .
(1) f}?mmltm§nt to take steps to ensure compliance with
e provisions of the Labour Code and the rules:
() conciliation process during the strike or lockout

Dismissal of strikers

41.

(1

It is ISmiss a stri
Thli: I;J(:-:.:):dlll‘. to dismiss a striker engaged in a lawful strike
s ection against dismissal does ‘ ;
: : SMISS es not extend t [
e : ey _ o strike
damadﬁmmconduct such as picket line violence, malicious
ge to property etc. The ordinary rules relating l6

dismissal for misconduct wi
: : § ct will appl ; )
with this kind of misconduct. Py to-an smplayee clirged

6 i i _— :
Wirﬂay t:[f: fdl.[“[() dlSI’I‘l}SS a striker engaged in an unlawful
strike.  The fairness of the dismissal depends on a number

'

Introduction

42.

(1)

(3)

4)

of factors, Those e Kped (eutty dentt with in the Clode of
Good Practice: Termination of Employment.

PICKETING

This code is intended to provide practical guidance on
picketing in support of any lawful strike or in opposition 1o
any lockout. It is intended to be a guide to those who may
be contemplating, organizing or taking part in a picket and
for those who may be affected by it.

Section 15 of the Constitution recognizes the right ol
assembly. This constitutional right may only be exercised
peacefully and without arms. Section 233 of the Labour
Code seeks to give effect to this right in respect of a picket
in support of a lawful strike.

This code does not impose any legal obligations and the
failure to observe it does not by itself render anyone liable
in any proceedings. But any person interpreting or applying
the Labour Code in respect of any picket must take this
code of good practice into account. This is the effect of
section 240 (4) of the Labour Code.

This code applies to employers. employees, trade unions
and employer organizations. It must be taken into account
by conciliators, arbitrators, the Labour Court, the Labouw
Appeal Court and the Lesotho Police.

This code does not apply to all pickets and demonstrations
in which employees and trade unions may €ngage. It
applies only to pickets held in terms of section 233 of the
Labour Code. In terms of the section -

official ol @
in the |'li|t'|\t‘l.

(a) only an employee. member, or

registered union may participate

Accordingly any picket by other must

persons



(6)

(7)

O/

comply with the ordinary law governing freedom of

assoctation,

(b) the purpose of the picket must be to peacefully
demonstrite in Support of any lawful strike:

(c) the picket may be held only in a public place outside
the premises of the employer or, with the permission
of the employer, inside its premises.

If the picket complies with the above elements then the
ordinary laws regulating the right of assembly do not apply.
These laws include the common law, municipal by-laws and
any statutes that regulate assembly.

A picket with a purpose other than to demonstrate in
support of a lawful strike or in fesponse to a lockout is not
protected by the Labour Code. The lawfulness of the picket
or demonstration wil] depend on compliance with the
ordinary laws governing the public assembly.

Purpose of the picket

43,

(1)

The purpose of the picket is to peacefully encourage non-
striking employees and members of the public to support
strikers involved in a lawful strike. The nature of the
Support can vary. [t may be to encourage employees not to
work during the strike. [t may be to dissuade replacement
labour from working. It may also be (o persuade members
of the public or other employers and their employees not to
do business with the employer.

In normal cases, employees picket at their own place of
work in support of their strike against their own employer.
The purpose of this kind of picket is to put pressure on the
strikers” own employer. Cases do arise. however, where
employees picket at their own place of work in support of a
strike between another employer and its employees. This is
what is contemplated in the definition of strike which
includes as one of the objects of a stoppage of work, the

(3)

Y T 3"’ o aceept,
object of compelling “any other unplu.yu . Hllh'l('
. i - L‘ !
modify or abandon a demand that may form

matter ol a dispute.

7 iallia s picket 1y
If a picket is in support of an unlawful h[ll]\Li the pic
(e . : ‘ ; .
not protected by section 233 of the Labour Code.

Picketing rules

44.

(1

2)

- % el i
A recognized trade union and employer s‘hn.ulfl M;k-“,‘:
conclude a collective agreement to regulate picketing lI 1lu |,i.
strikes or lockout. The following matters shoulc

addressed —

(a)  authorization of the picket by the trade union;

the notice of the commencement of the md\rt
including the place, time and the extent of the

(b)
picket;

(c) the nature of the conduct in the picket (e.g.
commitment not to engage in violence)

(d) the number of picketers and their location;

(e) the channels of communication hclwccp marshals
| and employers and any other relevant parties;

) access to the employer’s premises for purpose othe :
' 1 . " . e '
( than picketing e.g. access to toilets, the use «

telephones, etc.

ar > conciliator
If in a dispute of interest, it becomes clear to the conciliale
1 O ) |
that the dispute is not likely to be settled without resort t« .:
lawful strike or lockout, the conciliator should try an
aw ) .: 3 TN . Y L ™ 1 ¥ ll
ecure agreement on picketing rules before issuing
S : :
certificate of an unresolved dispute.
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(3)

(4)

A “ODvV Ty . e " |
copy of any agreed picketing rules should be h

the relevant authorities in
commences,

_ anded to
the police before the picket

]‘he I'U“ ing fac 3 y I I >
o £ e ‘

ith the permission of the employer, on its premises -

(a) the nature of the workplace e.g. a shop, a fac

mine etc; S

(b) ;-ht: particular situation of the workplace e.g. distance
rom place to which public has access

I . : living
accommodation situated on e -

mployer premises, etc:

£l £l

2 "
(c) ‘lh(?‘ number of employees taking part in the picket
inside the employer’s premises: |

(d) the areas designated for the picket:

(e) time and duration of the picket;
() the propose '
posed movement of persons participatine i
e persons participating in
( o H
2) the proposals by the trade union to exercise control

over the picket; the conduct of the picketers

Conduct in the picket

45,

(1)

The reois y i
o registered trade union must appoint a convenor to
CI‘H » Y " Al Fars . 7
s ht.c the picket dE]d notify the employer of the name and
phone number of the convenor. The convenor must be a

(a) a copy of section 233 of the Labour Code:

(b) acopy of these guidelines:

(4)

(6)

0HY
(c) any police guideline of policy issued by the Minister
responsible for Police;
(d) any collective agreement of rules regulating pickets;
and
(¢) a copy of the resolution to picket by the registered

trade union.

These documents are important for the purposes ol
persuading the persons participating in the picket to comply
with the law. These documents may also be important (0
establish the lawfulness and the protected nature of the
picket to the employer, the public and, in particular, the
police.

The employer must, on receipt of the notification, provide
the convenor with the name, address and telephone number
of the person appointed by the employer to represent it in
any dealings arising from the picket.

The registered trade union should appoint picket marshals to
monitor the picket, they should have the telephone numbers
of the convenor, the trade union office and any persons
appointed to oversee the picket in the absence of the
convenor. The marshals should be readily identifiable as
marshals. The trade union should instruct the marshals on
the law, any agreed picketing rules or where no agreed rules
exist any picketing rules that have been stipulated by the
conciliators, this code and the steps to be taken to ensure
that the picket is conducted peacefully.

Although the picket may be held in any place 10 which the
public has access, the picket may not interfere with the
constitutional rights of other persons.

The picketers must conduct themselves ina peacelul,
unarmed —and  lawlul manner. Subject o any
agreement/rules in existence, they may



(7)

(a) carry placards;
(b) chant slogans; and
(c) sing and dance.

Picketers may not -

(a) physically prevent members of the public, including
customers, other employees and service providers,
from gaining access to or leaving the employers
premises;

(b) commit any action which may be unlawful, including

but not limited to any action which is, or may be
perceived to be violent.

Role of the police

A6,

(1

(3)

(4)

The Lesotho Police will apply any policy and guidelines
issued by the Minister responsible for Police in respect of
strikes.

As a general rule, uniformed police should not be seen in an
area where a picket is held. Police should only intervene if
there is a breach of the peace or law. particularly if there is
violence.

It is not the function of the police to take any view of the
merits of the dispute giving rise to a strike. They have a
general duty to uphold the law and may take reasonable

measures to keep the peace whether on the picket line or
elsewhere.

The police have no responsibility for enforcing the
picketing rules. An employer cannot require the police to
help in identifying pickets against whom it wishes to seek
an order from the Labour Court. Enforcement of a court
order is a matter for the courts and its officers, although the
police may assist officers of the court in serving the order
but only if there is a breach of the peace.

&)

The police have the IL‘S.llillhihlllly In‘ cl‘l_11.tl!|'|?‘:'it:ll:cmtl:::\};::::
law. They may arrest pu'kvllvrx for participal o
conduct or attending a picket armed w‘n | |,|;t. ;.I\‘ o
weapons. They may take steps 10 protect IlIlLI p\: L fraigcs
are of the view that the picket is not peaceful and 1s _

lead to violence.

Role of private security personnel

47.

(1)

B . otect the
Private security personnel may be employed 1o prote e
‘ .y ‘n . . t‘
1[:{,11)! of employer and to ensure the safety of people
prope ra
the employer’s premises.

I (= v ¢ e Iy I’ I I /¢ 10 1ES “"]"\ll”lll ‘ |

e )’I C ” il.
dndOLdbOul 4 kpp{zd! C(}UII.A bl'lli)ll_l. me “-l ”' un “I‘h I on ”“

officers.

General rights, obligations and immunities

48.

(D

1 1in a pi otected in terms of the
akes part in a picket protec
4 3 a breach ol

Iomay

A person wh ket prolectect
Labour Code does not commit a delict or |
: 1 > . » » .
contract for doing so. This means that the emp n_wl o
: ‘ I ¥ e 1IN e N o [} ; Wﬂ
t sue a person or a union for damages caused by a la
not ‘

picket.

The employer may nol t.uke quClplll-il:l[.'t’”m;:;:-‘]l]t»;lg‘lll[‘[\"t ,;:I.
emplloyef:‘qfiiﬁnpdig:{'c:griitrll;ga l[:]ickdel constitutes misconduct,
?;f;f’e(:ﬁ;;({yer may take (lisciplinarg zu:'lmlnj‘u'n. :t-l-.l-:;:;kll.nli:g“
with the provisions of the Labour € n‘d.-h Ry |' u‘.“. g e

icketer assaults an employee w.hn is trying S0 by
pmmiqeu that act is an act of misconduct notwithstanding
premises, .

the protected nature of the picket.

Information and education

49,

(1)

¢ that copies ol this
The Labour Department should ensure that copic

code mre
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accessible and available.

ployers organizations should
Issue of industrial actjon (including
orientation, education
employees.

include the
picketing) in (heir
and training Programmes of
(3) Trade uniong should
(and picketing) in thej
of shop stewards

include the issue of in
r education and ¢
and employees,

dustrial action
raining programmes

EMPLOYMENT DISCR]M[NATION

Purpose and Status of Code

50. (1) This code applies to employees, employers,
employers’ organization, employment
conciliators, arbitrators and judges.

trade unions,

agencies,
(2) The object of the code is to give practical guid
in undcrs[unding and implcmen[ing policies
unfair discrimination and promote e
and treatment ip employment.

ance to assist
lo eliminate
quality of Opportunity

(3) The code is guideline. I is pot an authoritative
of the law. It must be considered
Lo sections 5 angd 196 of the |

Statement (1),
together with and Subject

abour Code.,

(4 This code must pe flexibly applied. The guidelines (not the
Statutory provisions) may be departed from in appropriate
circumstances,

l)iscriminalinn

g1, (1) Not every differe

nce in treatment
for there to be an

IS discrinmlution. In order
act of discrimin

ation, there must be —

(a) g difference in tre

(b)  based on one Ormore of the prohibited grounds: and

(4).
atment:

(¢) alack of justification.

y » deliberate, Fon
A difference o treatment can ]1&. (.l:.l i
o ample a municipality may tiL.‘Ill‘lLl.l ¢ y‘”.‘\. e
. Il) work as an attendant in the men'
man I .

totlets.

[ 2 s not have to be
O i, This ccours whenaecieron In s e
o l-hlt tc:al on the face of it but operates in
s bt-' nuijmpucls unfairly —on \lhv klm.l-;
o mn [hf“ templated in the list of prohibitec
s mn‘ Lampplc may be that only persony wl.‘"
gmu“fﬂs- {*ﬂ thnll may apply o be fire-Hghters,
ibelines en are generally shorter than men, th:ll
Becm'ﬂe Womﬁ;l ;llcilll that more men than women
e WOul ed. The criterion would ut'mullllul);
s CI‘I}P‘UY f ;lil‘l'crcnliuling between men un
ooy cttct’l{l‘édncs not automatically amount (o
discrimi Blfl [ |;11 ll;e grounds of sex. N null5:
(I:j)lscrl::.]tls‘natli:isriminulinn if the criterion cannot be
ecomes  dis
justified.

o
Prohibited grounds for discriminatior
(a) trade union membership;

(4

(' } el sin ! [ COl L y
& =]
sech I
‘l. |'|.i

Tustification for diserimimation



52. (1)

(2)

(3)

(4)

(a)

not every difference in treatment b
more  of the prohibited grounds
discrimination..

(b)  there maybe good em

treating people differently.

acceptable reasons for doing so. They are —

(1) the inherent requirements of the Jjob.
example, the appointment of 3 male atten
in a men’s public toilet.
criterion that is not an inher.
height requirement for fire-
no evidence that

fire-fighter than one that is 5’6" tall.

(i) positive action.
fair to undo the e
by deliberately
previously disad
who  were the

beneficiaries of the
discrimination.

Positive action: employer responsibilities

It is primarily the employer’s
opportunity for gall
employees.

responsibility to provide equal
applicants  for employment and

Every employer should therefore initiate and ultimately

ensure that fair employment policies and practices are
adopted, implemented and monitored.

Every employer should
clearly communicated o
by use of notice boards, ci

also ensure that the policies are
all employees. This can be done
rculars, employment contracts etc.

Fair employment policies and practices

(a) Advertising

ased on one or
constitutes

ployment related reasons for
There are two generally

For
dant
An example of g
ent requirement is
fighters — there s
six foot person is a better

It is generally regarded as
ffects of past discrimination
appointing members of the
vantaged group over those

(b)

(1)

(11)

(ii1)

employers should not 1.|njur41.|lml*:t?f |I|I,:l,_:l
advertisements  for cm.pluy:mnl|' e
areas or publications which Wn.llh t,:,:,l.,\ t
disproportionately rcduujc l’htl. »l:[-”- g
applicants of members of a particular g

ar i ible avol
S 1 as far as possi
mployers shoulc | " .
ebeigg ylnn prescriptive in the requirenm ::
| | 3 a tor
it is genuinely reguired
unless it is genuinel) § .
osition (c.g. specific length of rexident :
tphP: counlry' recognition of qualifications
; | .
experience obtained in the country mlone ),

ers who use recritment g ll’lll
::ﬁ:if sources  can  avold |l|.|‘:'::'1
discrimination by using Services “:““““
not provide applicants only from i ;'sl s
group to the unjustifiable exclusion ¢

Selection -

(1)

(11)

(1ii)

» analvsi
lection criteria and tests should hLl 1||1.|sz|

= i nsure  that \

1 ne o ensure
from time to  t1r | e
genuinely relate to the job requirement L.
indi iscriminate  ag
ectly  discrin
do not indi
candidates;

If reasonably possible, shn;‘l—h? |;:§ t|:|,
interviewing applicants shoulc ll{?',,mmy
by only one person, and s'"“fm.l.' i .
checked by someone at a more Seni
employees  responsible If'u' |'s:-|:|:: I.:;:::
interviewing and selecting t.IIIN ‘llt .wl. im'“-
be given guidance or h.c uppmpllm. -imm.
on the needs for the job um? l‘u.;. e
application lhc‘rcnl'. and .“- ll::_ ,‘....,..;.
differences which may arise s

with applicants from various grovy
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(c) Training -
(1) employers should ensure that selection

criteria for training opportunities, whethci
for inductions, promotion or skill training, is
not discriminatory and should be examined
periodically to avoid indirect discrimination.

(d) Performance reviews:

(1) employers  should ensure that those
responsible for conducting such evaluations
do not discriminate;

(i) employers should ensure that the assessment
criteria are examined to avoid indirect
discrimination.

Positive action: employee responsibilities

S () Every employee is responsible for ensuring equal
opportunity and preventing discrimination. Each employee
can assist in making the workplace a discrimination free
environment by —

(a)  co-operating and complying with fair employment
policies and practices to prevent discrimination;

(b)  implementing the policies and practices in order to
prevent discrimination and to promote equality;

(¢)  drawing to the employer’s or their trade union’s
attention any alleged discrimination;

(d) refraining from harassment or victimization of other
employees;
(e) participating and co-operating in training schemes

introduced by employers or trade unions:

(N participating and ¢o operating where nlpprnln'uuv“ ml
discussions  with employers and unions 10 fine
solutions to contlicts.

Positive action: trade union responsibilities

54. (1)

(4)

Trade union officials and representatives play important
roles on behalf of their members in preventing
discrimination and in promoting equal opportunity and good
employment relations.

Admission and treatment of members -
(a) trade unions should not discriminate by cither

refusing membership or offering less 1:I\'nll||';l|¥|l‘
terms of membership onany of the prohibited

grounds;
i ourage diversity in the
(b) trade unions should encourage dnus:l!l_vl.ln pok
membership, their office-bearers, officials — and
employees.
Discipline -
(a) Discriminatory conduct by members. office bearers,

officials or employees should be treated  an
disciplinary offences.

Training and information -

ining and informati ay an mportant
(a) because training and .mtqnmlmn pr..".l. | .“l
role in  the elimination and  prevention
discrimination and promotion of equal opportunity,
trade unions should -

(1) provide training and information for ofticils
and representatives on their responsibilities
in respect of preventing discrimination and
promoting equality:



(11) ensure that members and representatives of
all_groups are informed of their role in (e
union, and of industrial relations, union

procedures and structures:

(ili)  co-operate in the development, introduction.

implementation and monitoring of policies (0
promote equality within the trade union and

in the workplace.

SEXUAL HARASSMENT IN THE WORKPLACE

Introduction

The Code applies to employees. employers, trade unions,
employers  organizations, conciliators.
judges.

arbitrators  and
The objective of this code is to eliminate sexual harassment
in the workplace.

This Code encourages and promotes the development and
implementation of policies and procedures that should lead
to the creation of a workplace-

(1) that is free of sexual harassment:

(i) in which the employer respects the employee’s right
to dignity, privacy and equity: and

(i) in which employees respect one another’s right to
dignity. privacy. and equity.

Application of the Code

20 )

Although this code is intended 10 guide employers and
employees, it applies to perpetrators

and victims of sexual
harassment who may extend to —

(1) job applicants;

ity clients (including patients, students ete);
(i) suppliers;

(iv)  contractors;

(v) other people dealing with the business.

The employer is required to take steps “; |ml'\wnt :::,:':.
employees from harassing employees ‘s.mt |"|“| Il:gl“ v s
against the employer of the perpetrator, llw. i lll\.'l By
steps may render the employer vulnerable 1o "_" A
discrimination, an unfair labour — practice  ar Wi
constructive dismissal.

This Code is not intended to replace wny t‘n.“”l:::
agreement that  prohibits sexuul huruuslm‘ll‘ll “nm o
workplace. It must. however, be taken into nu.m;l .
negotiation of any collective agreement — ane
interpretation by an arbitrator or court.

Provision of the law

o7,

(nH

Section 200 of the Labour Code limits the Ich'i‘nilmS :i‘:]
sexual harassment to quid pro quo sexual hati.m.lmllt."n"l v
pro quo harassment occurs when an owner, ;; [Zt,l::hc i
authority or a cn-t:mpluyge atl‘c.mp‘ls u'm m‘ tu,lln -
employment related decision a'tlcctmg “lin" L"-Ipin:;udc |
exchange for a sexual favour. T‘hfxsc d.(:\t‘l'hltlll'lt g |
decision to employ, promote, train, dmup.!n‘u.. lnl?'r “
terms and conditions of emplny!ncm or benefits, transfe
dismiss an employee or job applicant.

Quid pro quo harassment constitutes an unfair labow
practice in terms of section 200 of the Labour Code,
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Deflinition of sexual harassment

58. (1) Sexual harassment is unwanted conduct of a sexual nature.
The unwanted nature of sexual harassment distinguishes it
from behaviour that is welcome and mutual.

(2) Sexual attention becomes sexual harassment if -

(a) the behaviour is persistent although a single incident
of harassment can constitute sexual harassment; or

(b) the recipient has made it clear that the behaviour is
offensive;

(c) the perpetrator should have known that the
behaviour is unacceptable.

Forms of sexual harassment

o%  ofl) Sexual harassment may include unwelcome physical. verbal
or non-verbal conduct, but is not limited to the examples
listed as follows —

(a) physical conduct of a sexual nature includes all
unwanted physical contact, ranging from touching to
sexual assault and rape, and includes a strip search
by or in the presence of the opposite sex;

(b) verbal forms of sexual harassment include the
following statements made in the presence of a
person or directed towards that person:

(1) unwelcome innuendos, suggestions and hints;

(11) sexual advances, sex related jokes or
comments with sexual overtones; insult or
unwelcome graphic comments about a
person’s body or sexual body or sexual

N

(c)

- iries about @
orientation inappropriate enguiries il
lu‘l"»'nll"_\ cex life or sexual orientation,

' ¢ qt include the
Non-verbal forms of sexual harassment inclu

following unwelcome forms

(1) whistling:

(11) gexual gestures;

(i11) indecent exposures and

! R S
(iv) the display of sexually explicit pietures d

objects.

(d) Sexual favouritism exists when ]‘u'l'.\tfll Tl:l:ll: ‘|lul1“;;
position of authority rewards only those le "1 .w:“” |
t-o his or her sexual advances, whilst ol ‘.‘||.t‘l - ““L
employees who do not submit themselves

! (i ances e e e ” LA LY
' ' ‘ ' . ‘
adVve Ly [ IR

e form ol pnnnullnn-._ e,

rewards whether in the
rating or salary INCreases.

Guiding principles

60).

(1)

maintain & working
of each employes ix
also be created
sament will
pprnored of

An employer should  create 1ll.ldl
environment in w'ni'_:h the d?gmli_\_-. % S
respected. A climate 1n the g-*n_:kpl‘ul\t '.\u.,-, Tk
and maintained in which victims Ol SCXUE

not fear reprisals or feel
trivialized.

that their gricvances are

{ i ideline nay  assist oin
Implementing the following guidelines My
achieving these ends-
are  required o refrain - from

‘ all  employees
a . : | harassment,

committing acts ol sexua

o play n contributing

a role 1
working

S .||\"‘.'
all employees h A
o 1 and  maantaining @

towhards — ereating



environment in which sexual harassment N
unacceptable. They should ensure that thein
standards of conduct do not cause offence and they
should discourage unacceptable behaviour on the
part of others:

(¢)  the employer should take steps to ensure that persons
such as customers, suppliers, job applicants and
others who have dealings with the business, are not
subjected to sexual harassment by any of it
employees:

(d)  the employer must take appropriate action in
accordance with this code if sexual harassment
occurs in the workplace,

Policy statement

61,

(h

(3)

In the absence of a collective agreement, every employer
should, as a first Step in  expressing concern and
commitment to dealing with the problem of sexual
harassment, issue a policy statement which should endorse
the provisions of this Code.

The  policy  statement must  also  be effectively
communicated to all employees and people listed in

paragraph 56 (1) who come on the premises of the
employer.

Every employer should develop a clear procedure to deal
with sexual harassment. The procedure may be built into
existing grievance and disciplinary procedures.  The
procedure should ensure the resolution of a dispute in a
sensitive, efficient and effective way.

Advice and Assistance

62,

(hH

Sexual harassment is a sensitive issue and a victim may feel
unable to approach the perpetrator, lodge a formal grievance
Or turn to colleaques for support. - As far as is practicable

N de p line
employers should designate a person outside the

management whom victims may approach for confidential
advice. Such a person -

i 1y . - L company o
(a) could include persons unpln.yul .hy the : pan |
perform inter alia such a function, a trade unior

representative  or  co-employee,  oran - outsid
professional:
(b) should have the appropriate skills and experience o

be properly trained and given adequate resources,

[ ave ¢ eling elevant
(c) could be required to have counseling ulnl rele |
labour relations skills and be able to provide suppoi

and advice on a confidential basis.

Options to resolve a problem

63.

(1)

(2)

Employees should be advised that there are two opt it,tl']'lll:
resolve a problem relating (o .\-L‘x.llill quussmvm. !u.
employee should be given the option ol u'\.nl\'lnu, Iu|
problem in an informal way or in terms ol u Ihulilu
procedure. The employee should be under no duress (o
accept one or the other option.

In certain severe cases it may not be approprinte 6oty wil

1 e : el B Ly ] 1 ‘
resolve the problem informally. Scvere cases may ineluds
sexual assault, rape. a strip search and quid pro quo,

Informal procedure

64.

(D

It may be sufficient for the employee concerned .lu'lmw ::u:
opportunity to explain to the person L‘Ilg.!;lplln}, in u'
unwanted conduct that the behaviour in question is no
welcome, that it is offensive or makes the employee feel
uncomfortable, and that it interferes with work.,

It the anformal approach has not provided a sallislfnu'lcnly
outcome or the conduet continues, it may be appropriate (o
cmbark upon a formal procedure,
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Formal procedure

(L5,

(1)

Where a formal procedure has been chosen, a formal
procedure for resolving the grievance should be available
and should —

(a) specify to whom the employee should lodge the
grievance;

(b) make reference to time-frames, which allow the
grievance to be dealt with expeditiously;

(c) provide that if the case is not resolved
satisfactorily, the issue can be dealt with in terms
of the dispute procedures referred to in this Code.

Investigation and disciplinary action

060,

(n

(3)

Care should be taken during any investigation of a
grievance of sexual harassment that —

(1) the complainant is not disadvantaged;

(i) the alleged harasser is not prejudiced should the
grievance be found to be unwarranted.

The Code on Termination of Employment reinforces the
provisions of section 5 of the Labour Code and provides
that an employee may be dismissed for serious misconduct
or repeated offences. A serious incident of sexual
harassment  may itself justify dismissal. Continued
harassment after warning may also justify dismissal.

In cases of persistent harassment or a single incident of
serious misconduct, an employer should follow any agreed
procedure or the procedures set out in the Code on
Termination of Employment.

The range of disciplinary sanction to which employees will

be hable should be clearly stated in any policy or procedure.

B

It should also be made clear that it will be a disciplinary
offence to victimize or retaliate against an employee who i
good faith lodges a grievance of sexual harassment.

('riminal charges and civil claims

67.

(1)

A victim of sexual assault has the right to press separate
criminal charges or to institute civil legal proceedings
against an alleged perpetrator, and the legal rights ol the
victim are in no way limited by this Code.

The fact that an employee has laid a charge or instituted
civil legal proceedings does not affect the u.nplluyw\. duty
to take appropriate action including discmlmury action
against an employee who has been ucqmul of sexual
harassment in the workplace as soon as possible.

An employee who is subject 1o criminal proceedings 1o
sexual harassment, may exercise the right to remain silent in
any disciplinary proceedings. Il the employee  remaing
silent, the employer is entitled to take disciplinary action,
including dismissal , based on any other evidence led i the
disciplinary proceedings.

Referral to conciliation

68.

(D

If a complaint of alleged sexual harassment is nol renolved
to the satisfaction of the complainant, the complainunt iy
refer the matter to the Directorate for concilintion in
accordance with the provisions of sections 226 and 227 o}
the Labour Code. Should the dispute remain unresolved,
the matter must be referred to the Labour Court in terms ol
section 227 (5) of the Labour Code.

Any employee dismissed on grounds of .~_wxu;1| Ij;n‘usxlnvul
has the right to challenge the fairness of that dismissal in
terms of section 66 of the Labour Code read with the
provisions of the Code on Termination of Employment.
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Confidentiality

(LY,

(1

(2)

(3)

Employers and employees must ensure that grievance about
sexual harassment are investigated and handled in a manner
that ensures that the identities of the persons involved are
kept confidenti»!

In cases of sexual harassment, the employer, employees and
the parties concerned must endeavour to ensure
confidentiality in the disciplinary enquiry. Only appropriate
members of management as well as the aggrieved person,
representatives of the parties, the alleged perpetrator,
witnesses and interpreter if required, may be present in the
disciplinary enquiry.

Employers are required to disclose to either party or to their
representatives, such information as may be reasonably
necessary 1o enable the parties to prepare for any
proceedings in terms of this code.

Information and education

10,

(h

(3)

(4)

The Labour Department should ensure that copies of this
code are accessible and available.

Employers and employer organizations should include the
issue of sexual harassment in their orientation, education
and training programmes of employees.

Trade unions should include the issue of sexual harassment
in their education and training programmes of shop
stewards and employees.

Officials of the Labour Department should receive
specialized training to deal with sexual harassment cases.

SCHEDULE

(MODEL)

RECOGNITION AGREEMENT

Entered into between @

(""the Company'")

and

(*"the Union'")
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2. GENERAL PRINCIPLES

(L)

(3)

(h

(5)

(O)

The parties have entered into this agreement to facilitate co-
operative industrial relations between the Company and its
employees and to give effect to the parties' rights and obligations
in terms of the Labour Code Order, 1992 (“the Act™);

The parties agree that sound and fair management/ labour
relations are essential to the promotion of goodwill and economic
well-being of both the employees and the Company.

The Union acknowledges its responsibilities to ensure that all
agreements between the Union and the Company are understood
by Union members and Officials, and the Company
acknowledges its responsibility to ensure that the provisions of all
such agreements are understood by management.

The Union and the Company will endeavour in good faith to seek
reasonable and satisfactory solutions to any disputes which may
arise between them, and undertake to process all disputes in
accordance with the procedures referred to in this agreement and
the Labour Code. The parties undertake to negotiate or consult
with each other if they anticipate that a dispute may arise which
may lead to any form of industrial action.

The parties agree that it is their intention to prevent, as far as is
reasonably possible, any industrial action in contravention of the
Labour Code and to find alternatives to methods of resolving the
dispute underlying the industrial action.

The Union recognises that the Company has, and shall continue
to have the right to conduct its business/managerial functions in
accordance with its policies and strategies as long as such policies
and strategies are not in contravention of this agreement or the

L.ahour Clode,
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(7)

(8)

(1) The Company recognises the U

(2)

(3)

(h

The Union and Company agree that the relationship between the

parties shall be one of mutual respect and that negotiations and

consultations shall be conducted in a cordial, polite and respectiul
manner at all times.

The Union will, within 7 days of signature of this agreement,
provide the Company with a certified copy of its constitution
The Union undertakes to furnish the Company with certibied

S . Union's constitution within 1 (one)
copy of any amendment to the Union's constitutl

month of the amendment being registered

3 RECOGNITION

jnion as the sole collective

ini Cts e ees | weribe the bargaiming
bargaining agent of its employees in.....[desc §

unit]. |
It is recorded that it is a condition of recognition that the Lo

retain majority support of the employees within the bargainin

unit. In the event that the Union no longer retains majoril
support, the Company

accordance with the cancellation procedures .

may terminate  this Agreement |

This sole measure of the Union's support is the number of dul

1 authorities sduct trade union fees an
completed and signed authorities 1O deduct

levies.

4 ACCESS

The Company agrees that Union officials and office bearers ny
have access o its premises on each ..... [day of the worki

a1 1 at [specify place in the premises] |
week]. .. from [specily time | at [specify place |

the purpose ol meeting union members. Any other meeting on 'l

PrEIINes sl e by prior arrangement with the company
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(2)  The right to access js subject to the condition that the right of (2) The deductions must be made once a month. The am

; ' . . . e . s A pQ ¢ oo
access or the meetings will not cause any undue disruption of together with a schedule detailing the members and the am

work. Union officials must comply with security requirements at deducted, must be sent to the Union within 7 d 1ys ol

the premises and must notify management of their presence, deduction.

(3)  The Company will grant access outside of normal working hours (3) The employer may take 5% of the total amount deducted as |

of employees for the purpose of: administration fee.

(a)  conducting Union business with management: (4) An employee may revoke an authorisation provided that

(b) consulting office bearers and other members: (a) the revocation is in writing;

(b) the revocation is submitted to the Company.
(5) The Company must send a copy of the revocation t¢ the Ui
and cease making the deductions within 14 days of 1l

(¢) attending members' meetings; and
(d)  conducting education and training for Union office bearers,
and  where appropriate, members employed by the

Company. submission of the revocation.

(6) The Company is not responsible for the collection of winy we
fees or levies, except in cases of an administrative error mude |

(4) The company  will provide adequate facilities for meetings
between Management and the union in the business.

(5) No general meetings  with employees shall be held at the the Company.
company’s premises during working hours without the prior
consent of management. 6 TRADE UNION REPRESENTATIVES

(6) The company will provide access to the company’s notice boards
for the union provided that the positing of such notices has been

(1) Recognition of Trade Union Representatives
mutually agreed upon.

The Company recognises the right of the duly elected trade unio

] ; . . : o . 3 e 'ONS sehall o
(7)  The activities of the union and in particular those referred to in representatives of the Union to represent and to consult on beh:

this clause 5 shall not interfere with the company’s operation and Union members within the workplace in accordance with the e

o L o . G L : s C Wi
productivity and shall not exceed the limits and purposes of this of this agreement. It is, however, recognised that the ( ompa

agreement. - Should such interference persist, the company may retains the right to communicate with its employees.

by written notice to the union immedialcly vary or withdraw the
A (2) Election of Trade Union Representatives

(a) The Company recognises the trade union representative
Rt RS ‘ elected in terms of this clause as representatives of th
employees in their respective constituencies,

e, S : = _ o s elected und
(1) The ( Ompany agrees to deduct from those ol its employees who (b)  The number of trade union representatives to be elected |

/ : : : s v A Had i . A" hereto and
have authorised deductions for union dues and levies in writing, their constituencies are detailed in Annexure "A" hereto
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(d)

(e)

(1

(g)

(a)

stan peamenacd an- tuture through negotiation  betweer
management and the trade union representatives, save that (he
number of trade union representatives shall in any event nol
exceed ... [state the number] ...representatives.

Elections in these constituencies shall be held every 2 years al
a location to be agreed and at times agreed between
Management and trade union representatives and will be
conducted by secret ballot in accordance with the Constitution
of the Union.

Ihe nomination of members as trade union representatives
will take place at a meeting of the employees of each of the
respective constituencies. All nominations must be duly
proposed and seconded. In the event of only 1 (one) person
being duly nominated, that employee is duly elected.

Elections must be conducted by either a Union official or a
duly appointed trade union representative in terms of the
Union's Constitution. -Management may appoint a maximum
of ..[state number] of observers to observe the nomination
procedure and the ballot.

Trade union representatives shall be elected for a term of
office of 2 years.

Submission to the Company of such forms in regard to those
clected  shall ~ constitute notification of trade union

representatives to be recognised by the Company

(3) General

I'rade Union representatives shall endeavour to establish and
Mmaintain good relations between the employees and the
Company.

(h)

(C)

(d)

(e)

()

Trade Union representatives shall represent employees an
their interests within the confines of the Union's constitution
and this agreement.
Trade Union representatives, assisted by a Union official, |
and when necessary, may represent the Union and
members in negotiations and consultations in terms ol thy
agreement and the Labour Code.
Trade Union representatives, with the Companys assistunes
and co-operation, shall ensure that the procedures tepuliting
the relationship between the Company and the Umion an thy
one hand, and the Company and the Union's members o i
other hand, are observed.
Insofar as is reasonably possible, trade union representative
must actively take steps to prevent, discourage and stop an
unprocedural or disruptive action by employees throuph thy
active pursuit of the following courses of action:

(i) The dissemination of accurate information regarding issue
which has been dealt with by the parties:

(i) The co-signature and distribution of agreed briel
regarding issues of mutual concern/ interest;

(iii) The act of counselling of employees upon such courses o
action, to desist immediately and to utilise the relevan
grievance or dispute procedures.

Trade Union representatives shall not:

(i)  Directly or indirectly interfere in any way with (h

Company or the Company's operations;

(ii)  Directly or indirectly interfere with the performance o

duties or the carrying out of instructions by employees;

(ii1)  Give instructions to any employee or countermand un

lawful instruction given to any employee by su¢

employee's superior;
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(iv)  Wilf instig: inci
ully instigate, incite, command, aid, advise

encour: s
ourage or procure any employee to take part or
continue with : acti [

inue with any action which is in breach of the
Labour Code.

' o ! 1 J b ve S ll > pCC[S (0]

the same terms and conditions of employment as applied to all
011.1(3:‘ employees, including but not limited to, the Com ;nd'
grievance and disciplinary procedures, save that the sz a-jls
underlukes to notify the Union's Branch Car‘,ummilztey
ullemall'vc]y Union Regional Office (whichever is applicable?
should it intend taking disciplinary action against any ll"ddf;

union representat ive.

(4) Vacation of Office

the following circumstances :

(i)
(h)
()
()

(1
(®)
(h)

expiry of the period for which elected:;
resignation as a trade union representative:;
termination of employment with the Company;
it is established jointly :
blished jointly by the Company and the Union that a
recognised trade uni '
gnised trade union representative is working contrary to
the provisions of this
: provisions of this or any other agreement between the
Company and the Union;
R , .
petition for the resignation of the representative is signed b
‘ . s signe
more than 50% (fifty per 3 .
‘ in 50% (hifty percent) of the Union members in his
constituency; | h
on being pr: J as i
£ promoted to a supervisory/ management position;
on ceasing to be a Union member; |

on termination of this agreement

(5) By-elections

(a)

(b)

If there is a vacancy during the two year period of office, a by

election shall be held. The newly elected trade unmon

representative will hold office for the unexpired term of othee

of the predecessor.

ill be held n accordance with the uhovi

The elections W

provisions dealing with elections.

(6) Trade Union Representative's Rights

(a)

(b)

(d) Trade union representatives must conform 1o

(¢) A trade union represent

Neither the Company nor the Union shall recognise Wity

e union l‘t.‘pl't‘svnl'.\ll\'l.' other thun those

employee as a trad

elected 1n terms of th w of thin

¢ Union constitution and e

agreement.

The Company recognises
{ Union members in terms

the right ol trade union

representatives 0 represen of the

procedures laid down in this agreement.

Trade union representatives shall have the right 1o represent

employces in their constituencies during working hours

without the loss of pay or fear
of disciplinary proceedings in

ol victimisation, with the

exception terms ol thix

agreement.
and cotaply with

the terms and conditions of their employment and  the

Company's disciplinary and grievance procedure, however,
they will be entitled to request permission 1o feave then
workplace in pursuance of the procedures laid down i this
agreement.
ative may hold meetings with Uinion

members on Company Premises, provided that those meeting
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are held in trade union representative’s and employees' own

time. unless otherwise agreed with management.

(7) Trade Union Representatives' Leave

(a) Each trade union representative shall be granted up to ...

[state the number of agreed] working days paid leave,
including half days, of absence in every [state the number of
agreed] months, for the purposes of attending courses and
seminars arranged or approved by the Union, and intended to
improve their effectiveness as trade union representatives.
Should the need arise. further unpaid leave may be requested.
All time involved for trade union representatives negotiating
with the Company shall be regarded as part of their normal
duties and. in the absence of industrial action, wages shall be
paid by the Company.

(8) Meeting Procedures

(a)

(h)

(C)

Meetings between the Trade Union Representatives'

Committee and Management shall take place monthly at the
premises. The date for such meetings to be agreed at the close

of the previous meeting. Further meetings may be held should

the need arise subject to mutual

agreement between

Management and the trade union representatives.

Each party shall submit a written agenda to the other party {
| days prior to the meeting unless such meeting is convened at
short notice.
Meetings  between

trade  union

representatives  and

management shall take place during and after working hours.,

——————————————

()

(1

(h)

()

Jia hatwasn o Union
The chairmanship of mectings shall rotate between i Un

and a Company representative.

The role of the chairperson is 10 ensure (hat the business ol the
meeting progresses orderly in terms ol the agenda.

A trade union representative and Union members shall have |
Vhours, once per month. to hold a general mecting, at a4 hme
and place agreed upon with management, outside .nt normal
working hours, on the working premises. This time s lol
trade union representatives 10 carry oul consultations and
feedback on Union meetings attended and meetings held with
management, including local and Company meetings.

Trade union representatives shall be able to hold additional
meetings with members off the working premises. This must
be arranged in advance with management,

Full-time officials or other persons as agreed by both parties
may attend the meetings between rade union representitives
and management.

Minutes of the meetings between trade union pepresetitives

and management must have been signed by b it purties
(=1
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7 COLLECTIVE BARGAINING
(1) Negotiations on Wages and other Substantive Terms and

Conditions of Employment

(a) The Company and the Union will meet in [state the month]
each year to negotiate terms and conditions of employment.
of all employees falling within the Bargaining Unit.

(b) The date of implementation, the nature and the subject of
changes to substantive conditions will be subject to
negotiation between the parties. The parties shall submit their
written proposals for changes in substantive conditions by no
later than six weeks before the commencement of

negotiations.
(1) Representation

The Union shall be represented in these negotiations by a
negotiating committee consisting of ...[state number] trade union
representatives  from the workplace and [state number] union
officials, and the company may be represented by not more than
[state number] management representatives including one chief

negotiator.
(3) Meeting Procedures

() The negotiating committee shall meet with representatives of
the Company in { } of each year to commence negotiations of
a substantive agreement for the following wage year, subject

to the following procedures:

(1) The Union and the Company shall initiate such
negotiations by exchanging their proposals in
writing.

(11) The duration and frequency of such meetings shall
be a matter for agreement between the parties,
provided that no party shall unreasonably delay the
holding of such meetings and that the venue of (he
meetings be agreed amongst both parties. "The union
will bear the transport costs for the union official(s)
while the company will cover the other necessary
costs of the venue, accommodation and subsistence.

(111) Any agreement entered into shall be in writing and
signed by both parties.

(iv) The agreement shall be implemented when 1t s
concluded or on a date mutually agreed in wrniting

between the parties.
(4) Feedback

Shop stewards shall be entitled to report back o thei members
within { } days of the closure of any negotiating meeting, Such
report back may be held in company time but shall not exceed hall
an hour in duration. Should the Union require additional time foi
feedback, the Union will motivate such additional time (which will
be no longer than an additional 30 minutes), which will not be

unreasonably refused.
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(5) Disclosure of Information

(i)

(b)

(c)

(d)

(c)

(n

This section will provide for the respective parties rights and
obligations in respect of the disclosure of information and
under which circumstances and to whom it will be disclosed.
The Company shall disclose relevant information to the Union
to enable it to perform its functions in terms of this agreement.
The Company will only be obliged to disclose information in
its possession which relates to its activities.

The Company will not be required to produce the original
document for inspection or copying.

The Company shall not be required to compile or collate
information which would entail work or expenditure out of
reasonable proportion to the value of the information for the
purpose it was requested.

The Company shall not be required to disclose information:

(i)  That is legally privileged:
(i)  That the Company cannot disclose without contravening

a prohibition imposed on the Company by any law or

any order of any court;

(iii) That is confidential and, if disclosed, may cause

substantial harm to an employee or the Company; or

(iv) That is private, personal information relating to an

employee. unless the employee consents to the disclosure

of such information.

(g) The Union undertakes not to disseminate any confidential

information disclosed to any other persons who are not office

hearers. officinls of trade union representatives or members.
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(h)

M

(k)

Should any office bearer, official or trade union representative
breach any confidentiality restriction, the Company, jointly
with the Union. may take appropriate action against such
person to prevent any further such occurrences.

When a union requires the Company to disclose relevant

information it shall:

(1) Identify the information they require;

(ii)  State for what reason such information ix requied,

(iii) Request disclosure of such information within 4
reasonable time before such information is required;

(iv)  State why the information is considered relevint;

(v)  State to whom the information must be disclosed und
whom the information shall be disseminated, taking
cognisance of the confidentiality or otherwise ol (h
information.

Requests for information shall be made in writing, where
applicable, as determined by the circumstances and
directed to the General Manager or his duly authorise
representative.

Any dispute concerning the disclosure of information shall b
referred to the dispute procedure provided for in  thi

agreement.
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8 DISCIPLINARY, GRIEVANCE AND RETRENCHMENT

"

PROCEDURES

(1) The Company and the union agree that it is in their mutual interest
o observe a grievance procedure by which all employee
grievances at the workplace can be considered and resolved. The
union acknowledges that the grievance procedure set out in
Annexure A is fair and reasonable.

(2) The responsibility and authority for the maintenance of discipline is
vested in the company and shall be implemented in accordance
with its disciplinary and counselling procedure which shall be
observed by union members. The union acknowledges that the
procedure set out in Annexure B is fair and reasonable.

(3) The company and union agree that there may be circumstances in
which it is necessary to apply a redundancy and retrenchment
agreement. Both parties commit themselves to a retrenchment and

redundancy agreement appended hereto as Annexure C.
HEALTH AND SAFETY

The company and union agree that it is in their mutual interest to
observe a health and safety procedure by which all health and safety
matters arising at the place of work can be considered and resolved.
Accordingly, a health and safety agreement shall be entered into
between them. This agreement will form the subject of separate

negotiations,
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10 DISPUTE PROCEDURES

(1) Both parties agree to discuss and attempt to resolve through full

discussions, any issues or differences that may arise under this
agreement. If there has been no agreement following the use of
the applicable procedures herein, either party may declue o

dispute.

(2) In the event of the parties being unable to resolve uny bwsie which

is dealt with in terms of this agreement, either party mny declure
itself in dispute with the other party by submitting u wiitien
statement of the issues giving rise to the dispute together with the
required settlement. Such written statement must be acknowledgped
by the receiving party within { | days ol receipt und uny

remedies and/or alternative suggestions.

(3) In the event that the dispute is not resolved, the parties may then

(a) Agree to the appointment of a neutral arbitrator or mediator;
alternatively

(b) Take steps as any of the parties deem fit in terms of the Act of
any other labour legislation which may apply from time to

time.

(4) Notwithstanding that a dispute may have been referred in terms ol

the law, the parties hereto may continue to meet and agree (o use

any other dispute resolution procedure that they may agree upon.

11T STRIKES AND LOCK-OUTS

Both parties undertake to honour this agreement and (o promote

industrial peace.
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(1)

|9

(2)

(4)

(6)

(7)

.
The Union recognises the Company's right to economic
activity which includes the Company, planning and control
of the Company's income and expenditure having regard to
the operational needs and interests of the Company.

The parties agree not to support, instigate, encourage,
organise or take part in a strike or lock-out against each
other on any issue which is contrary to the provisions of the
Act, a collective agreement or concerns an issue which the
parties have agreed to refer to private dispute resolution.
Should the Union or the employees be in breach of clause
{  Jabove, the Union shall immediately and continuously
take all reasonable steps to ensure that such breaches are
rectified. Should the Company be in breach of { }, the
Company shall also immediately and continuously take all
reasonable steps to ensure that the breach is rectified.

The Union shall take the appropriate action against any
employee or official in terms of the Union's Constitution
where that employee or Official acts in breach of this
agreement .

The Company shall be entitled to take such action as it may
deem necessary to deal with issues of misconduct or
criminal conduct or serious breaches of this agreement
resulting in injury, loss of life or damage to company
property or private property during strikes.

The Company shall have the right to take such action as it
deems appropriate in the circumstanges, to protect its
interests in the event of the Union's members embarking
upon an unprotected strike.

Where the Union has fully complied with all the provisions

recorded in this clause in the event of the Union wishing to

e ——

(8)

(9)

take industrial action against the Company in terms ol
Labour Code:
(a) the Union shall afford the Company at
{ } hours prior written notice ol the commencel
of industrial action:

(b) Not interfere with the right of a Company to
replacement labour;

(c) Allow non-striking employees o continue woi
without unlawful interference:

(d) Allow the Company to continue with its ordi
business, including access to and egress from
Company's premises by staff, customers, supp
and other third parties involved with the Compai

(e) Not either on or off the Company's pren
intimidate or threaten or harass any non-stri
employees and other persons involved with
Company;

(H) Not either on or off the Company's premises en|
in any form of violence or damage to property;

(2) Not be in possession of any weapons,

(h) Ensure that the Company's salety and see
provisions are complied with at all times,

During a strike or lock-out the Union shall ensure thut o
its members comply with clauses provisions of ¢l
( ) at all times.

The Union and its members shall during a strike or lock
leave the Company's premises immediately if requeste
do so by the Company. The Union and its members s

not unlawfully occupy the Company's premises,
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The Union and its members shall be entitled to picket

outside the Company's premises during any strike or lock-

out, provided that :

(a) the picket is peaceful and is orderly and is conducted
in accordance with the provisions of the Labour
Code, picketing rules or guidelines;

(b) the picket is for the purposes of peacefully
demonstrating in support of the lawful strike or

opposition to a lock-out.

12 COMMUNICATION DURING INDUSTRIAL ACTION

(1

The partics agree that it is imperative that contact be
maintained between the Company and the Union during any
industrial action.

To facilitate such communication, the Union shall ensure a
union official(s) make(s) himself/themselves available to
assist the Company during the industrial action and the
Union will provide the Company with a list of such
available union officials and trade union representatives
either prior to or simultaneously with giving the Union

{ ) hours notice of such proposed industrial action.

13 DURATION AND TERMINATION OF AGREEMENT

(1)

This agreement shall come into operation on the date of
execution hereof and shall remain in force for an indefinite
period from such date, unless :

Either party terminates the agreement by giving the other

party { } months prior notice in writing to that effect.

—

(3)

(4)

Either party acts in material breach of this agreement and,
after having been given written notice by the other party ol
the nature of the seriousness of the breach, fails to remedy
such breach within a period of { |} days.

The Union representative remains below 50 percent for

more than 2 months after notification by the Company

14 AMENDMENT OF THE AGREEMENT

(1

(2)

The parties may amend this agreement by agreement
provided that no amendment will have any force or elfect
unless it is in writing, duly signed by the parties

The party seeking to amend the agreement shall put forwiid
its proposed amendments in writing, stating the natuie
extent and reason for the proposed amendment,

Negotiations concerning the proposed amendment shull
commence as soon as reasonably possible after receipt ol

the request to negotiate an amendment (o this agrecment

15 DOMICILIUM

(1)

The parties select the addresses set out below, as their addiess
at which they will receive formal notification ol any nature of
communication provided for in this agreement.

(a) The Company:

(b) The Union:

Either party may change the appointed address by written

notice,
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B T-WH 20D 2 1 N — on this ........... Aoy Of ...ooosssivsssivinavansinvse

AS WITNESSES : For and on behalf of {the company}

represented by

who confirms his authority to sign on
behalf of the Company

BI-WE b —— onthis............. day Of ccvonvvipossmmveauosas

AS WITNESSES : For and on behalf of {the union}

represented by

who confirms his authority to sign on
behalf of the Union

| CLEMENT SELLO MACHAKELA
MINISTER OF EMPLOYMENT AND LABOUR

NOTE

" Order No.24 of 1992 as amended by
Act No.3 of 2000

ar-



